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[naBa 1. OBLUNE NOJIOXKEHNA
ABTOPCKOTI'O INMPABA

Ha NPOTSXKEHUN BCEro  CyLlecTBOBaHMA  TepMMUHa "MHTennekTyanbHas
CO6CTBEHHOCTL" 3akoHoAaTesNb WMCMNOJIb30Basl €ro B Pa3HbiX 3HAYeHUsX: KakK MNOHATUE,
oxBaTblBawLlee BCe pe3ynbTaThl TBOpPYECKOM OEeATEeNbHOCTHU ("obbekTbl
MHTEeNNeKTyanbHOn cobcTBeHHOCTU" <1>); Ana obo3HayeHUsa oTpacin 3aKoHOAaTeNbCTBaA
("3akoHopmaTenbCTBO 06 WHTennektyanbHOM COB6CTBEHHOCTU" <2>); KaK CUHOHUM
KaTeropmun "ucknwouutenbHble npaea" (Hanpumep, B cT. 128 K P®). Kak anbTepHaTuea
npeanaranacb Kateropums "MHTeNnneKTyasbHoe npaBso” <3>.

<1> CwMm., HanpumMep: cT. 256 HanoroBsoro kogekca Poccuinckon denepaumu.

<2> CM., HarnpuMep: CT. 68 ®enepasnbHOro KOHCTUTYLUMOHHOIO 3aKOoHa OT 28 mioHA
2004 r. N 5-OK3 "O pedepeHayme Poccurckon denepaunmn”.

<3> LlecrakoB . WHTennektyanbHass CO6CTBEHHOCTb B CUCTEME POCCUNCKOro

npaBa u 3akoHogaTenbcTBa // Poccuinckasa octnumsa. 2000. N 5. C. 19.

OAHOBpEeMEHHO C AWUCKyccMen O TepMuHonormm obcyxgancsd u  BOMpoc O
CTPYKTYPHbIX COCTaBASKOWMX SABNEHUa "MHTennektyasbHass CO6CTBEHHOCTb" U KX
COOTHOLWEHNN Mexay cobon (oTpacnun <4>, noaoTpaciam <5> N MHCTUTYTa <6>).

<4> CwMm.: LUWecrtakoB [O. WHTennekTyanbHas COB6CTBEHHOCTb B Poccumnckon
depepaunmn: TeoOpeTUKO-NpaBoBOM aHanm3: [MC. Ha COMCKaHWE y4d. CT. AOK. lOpua. Hayk.
M., 2000. C. 69.

<5> CM.: Ceprees A.ll. NpaBo MHTenneKTyanbHOM COBCTBEHHOCTU B Poccuickon
denepauunn: YuebHuk. 2-e n3a., nepepab. n gon. M.: TK Benbu, 2004. C. 20.

<6> CM.: 'paxkgaHckoe npaso: YuyebHuk / MNoa pen. AOKTOpa HOpUANYECKUX HAYK,
npodeccopa E.A. CyxaHoBa. Tom 1. M.: Bontepc Knysep, 2004. C. 626.

Mo pencrteyloweMy 3akoHogaTenbctBy (cT. 128 TK P®) wuHTennektyasbHOM
COBCTBEHHOCTbIO MMEHYIKTCS OTHOLWEHWS, BO3HUKawLWmMe Mo noBoAy OXpaHSAeMbIX
pe3ynbTaToB WHTeN/IeKTyalbHOW [AeATeNbHOCTM W MNpPUPaBHEHHbIX K HWUM CpeacTs

NHANBUAYANU3ALUN.



B pamkax noagoTpacnn "mpaBO WHTeNneKkTyanbHoW cobcTBeHHoOCTU" <7>
BblAeNsieTcss NpaBOBOM WMHCTUTYT aBTOPCKOro npaBa M CMeXHblX MNpaB, KOTOPbIA MMeeT
OABHIOK UCTOPMUIO.

<7> Ceprees A.ll. [paBo WHTeNNeKkTyanbHOM COB6CTBEHHOCTM B PoOCCUMNCKOWN

denepaumnn: YuebHuk. 2-e naa., nepepab. n gon. M.: TK Benbu, 2004. C. 20.

1.1. AcTopus cTaHOBNEHUS N pa3BUTMUS aBTOPCKOro rnpasa

M CMEeXHbIX MpasB

C [ApeBHMX BpeMeH 4enoBeyecTBO CTPEMUTCH 3alWUTUTb U COXPAHUTb TO, 4TO
ABNAETCA  HeObblYHbIM, OPUrMHANAbHLIM W  UCKNKYUTENbHbLIM. [10O3TOMY MoOHATME
MHTENNeKTyaabHON COBCTBEHHOCTU MOSIBUNIOChH AOCTAaTOYHO AaBHO. bonee 200 net Hasapg
B €eBpPOMEMCKMX CTpaHax BO3HMK/IO MNpaBO Ha HemaTepuanbHble pe3ybTaThbl
WHTENNEeKTyaslbHON AesaTenbHOCTU (Npou3BeaeHust nutepaTypbl, UCKYCCTBa, nsobpeteHus
n ap.). OHO O6bII0 CKOHCTPYMPOBAHO MO aHanorMmM C npaBoM COBCTBEHHOCTU Ha
MaTepuanbHble 06BHEKTHI.

MepBbin "aBTOpckuMn" 3akoH nosBwuics B 1710 r. B AHrnmu. OH u3BecTeH noAa
Ha3BaHueMm "CTaTyT KoposieBbl AHHbl". 3aKOHOM 6bln 3aKpennieH OAMH W3 BaXKHEWLWWWX
NPUHLMMNOB aBTOPCKOro rnpasa - NpuMHUMn "KonupauT", NpeaoCTaBnsBLUWIA aBTOPY MNpaBo
Ha oOXpaHy onyb/IMKOBaAaHHOrO Npouv3BeAeHns W 3anpewaswuin  TUpaxxmposaHue
npoussegeHns 6e3 ero cornacusa. 3aKOH YCTaHaBAMBan npaBo w3[aTens Ha
onybnnkoBaHHOe Npou3BeaeHne B TedyeHne 14 net ¢ MOMeHTa ero onybnnkoBaHmns <8>,
a TakXe gaBan BO3MOXXHOCTb MPOANUTb 3TOT CPOK elle Ha 14 neT Npu XU3HW aBTopa.

<8> Puepc T. CnpaBo4yHMK pAnsd Bewartesnen o BnageHun, npuobpeteHuu,
ocBob0XAEeHUN, B3bICKaHUM U aAMUHUCTPATMBHOM yrnpasneHun npas. JlIoHaoH, 1998. C.
22.

Bo ®paHuumn B [lekpete YupeautenbHoro cobpanusa 1789 r. 66110 NpoBO3rnaLleHo:
"Bce, 4TO aBTOp OTKpbIBaeT Ans nybnmkn, CTaHOBUTCS 0bLecTBeHHOW COB6CTBEHHOCTbLIO".
OaHako 4yTb No3Xe 6blnn NpUHATLI ABa 3akoHa (1791 n 1793 rr.), KOTopble BNepBble B
UCTOpUW  rapaHTMpoBanuM  3awmTty BCex ¢GoOpM  TBOpYecTBa  (NIUTEpaTypHOro,
ApaMaTU4yecKoro, Mya3blkasbHOro, wu3o6pasuMTenbHOro) nNpu BOCNPOU3BEAEHMN BCEMU

M3BECTHbIMW TOrAa METOAAMWN.



Bcnen 3a AHrnen n ®paHumen NonoXxXeHms aBToOpCcKoro npasa 6bi1n BOCMPUHATBI U
APYrMMKN eBpONencKUMn CTpaHaMu.

B 1886 r. 6bina npuHaTta bepHckass KOHBeHUMS 06 oxpaHe nuTepaTypHbIX W
XYAOXECTBEHHbIX MNpPOU3BEAEHUN, a 3aTeM W Apyrne MexayHapoAHble [0roBopbl
(KOHBEHUMN), perynupyrowme cepy MHTENNeKTyasbHOM CO6CTBEHHOCTMU.

B XIX B. (paHUYy3CKMI OMbIT NPaBOBOro peryampoBaHUs aBTOPCKUX OTHOLUEHWUM
CTan ocHoBOW Ans Bceobuwen aeknapaunu npas 4yenoBeka (MpUHSATA Ha TpPeTben ceccum
eHepanbHOn Accambnen OOH Pesontoumnen 217 A (III) ot 10 gekabpsa 1948 r.), cT. 27
KoTopon rnacuT: "Kaxabln wMMeeT npaBO Ha 3aWMTy ero MopasbHbiX nMpaB W
MaTepuanbHbIX WHTEPECOB, SABASAIOWUXCA pe3yNbTaTOM Hay4HblX, AUTepaTypHbIX WK
XYAO0XXECTBEHHbIX TPyA0B, aBTOPOM KOTOPbIX OH siBnsieTcs".

B 1936 r. Asctpma u B 1941 r. Wtanua npenoctaBusin UCMNOJTHUTENSAM U
Npon3BOAMTENSAM 3BYKO3anuUCU CMeXHble npaBa. [MockonbKy yxe Toraa 6bina oyeBuaHa
HenocpeACTBEHHAass B3aWMOCBSA3b NpaB WUCMONHUTEeNnen, npoussogutenen (OHOrpamMMm W
BewaTenen, 6bina BbiCkalaHa maes o6 obbeagUHEHUMN MX B OAHOM WMHCTUTYTe. DTa unaes
Halna cBoe oTpaxeHwe B MexayHapoAHOW KOHBeHUMM 06 OoXpaHe MHTepecoB apTUCTOB-
ncnonHuTenen, npowussoauTenen ¢GoHorpaMMm W BewaTeNbHbIX opraHusauun (PuMckas
KOHBEHLMS), 3aKto4eHHon B 1961 r.

CraHoBneHve U1 pas3BuUTHME aBTOpPCKOro npaea B Poccum  oTnmnyatoTcs
onpeaeneHHbIMM 0COBEHHOCTSAMMN.

B Poccuun aBTOpCKOE nNpaBo NosABUIOCL Nuwb B 1828 r. MI3Ha4anbHO rnpasa aBTOpPOB
pe3ynbTaToB TBOPYECKOW AEeSATEeNIbHOCTM B TOW WM MHOW CTEeneHu NpupaBHUBANINUCL K
npaBy COBCTBEHHOCTW, @ MHOrAa WU MPSMO OTHOCWU/IUCL K ABMXMMOMY MMYLLECTBY. Takown
noaxo4 OCHOBbIBAsICA BO MHOFOM Ha TeOPUW eCTeCTBEHHOroO npasa, KoTopas npu3HaBana
3a cosgartesieM NpousBefeHUs MNpaBO COBCTBEHHOCTUM Ha AOCTUMHYTbIA TBOPYECKUM
pe3ynbTaT <9>.

<9> CM.: KaHTopoBuy A.A. JIntepatypHas cobCcTBeHHOCTb. C nMpunoXeHneM Bcex
NOCTaHOBNEHUN AENCTBYIOLWLEro 3aKOHOAATeNbCTBa O JIMTEpaTypPHOM, XYAOXECTBEHHON U

My3blKanbHoW cobcTtBeHHocTun. CI16., 1895. C. 11 - 18.

MOCKONbKY Ha BCEM MPOTSXEHUU UCTopuUM B Poccum rocnoacteBoBana LeH3ypa, He
YAUBUTENbHO, YTO MMEHHO LAapCKui YCTaB O LeH3ype 1 nedatm <10>, yTBep>XAeHHbINn 22
anpens 1828 r., cogepxan otaenbHyto rnavy "O COUMHUTENSAX W M3gaTensax KHur'. 2T1a
rnaea Bkaw4Yana B cebsa 5 crtater n gononHsnacb NonoxeHneMm o0 nNpaBax COYMHUTENEWN,

KoTopoe 6bln0 npunoxeHuem K LleH3ypHoMy ycTaBy. B cootBeTcTBUM C § 1 lMonoxeHus,



KacaBLUerocs ToSIbKO nuUTepaTypHbIX NpoM3BeAeHUN, COYNHUTENb WU NEPEBOAUNK KHUMN
nMmen "WUCKIUYUTENbHOE MpPaBO MNOJSIb30BaTbCs BCK XU3Hb CBOK U3AAHMEM U MNpoAaXeWn
OHOM MO CBOEMY YCMOTPEHWUID KakK mmyuwectBoMm b6naronpunobpeteHHbiM". Mpu 3TOM Cpok
aBTOpcKkoro npaea 6bin ycTaHoBrieH B 25 netr co AHA CMepTu aBTopa, Mocie 4ero
npounssegeHne "CTtaHoBWMIOCb cobCcTBeHHOCTbo nybnukn" (§ 137 LeH3ypHoOro yctasa).
3awmTta aBTOPCKOro npaBa 3aBucesna OT cobNofeHUs LEeH3YPHbIX NpaBuia, MOCKOSbKY
"HaneyaTaBWKA KHUTY 6e3 cobnoaeHna npaBun LleH3ypHOro yctaBa fnwancsa BCeX npas
Ha oHyt" (§ 17 MNMonoxeHna) <11>.

<10> CBopg 3akoHoB Poccuiickon nmnepun. T. 14,

<11> CM.: Enuzsapos E.A. ABTOpPCKMIM [OroBop B rpaxaaHckoMm npase Poccun //
BHewHeToprosoe npaso. 2006. N 2; Yynosa WU.4. UcTtopua asTopckoro npasa B Poccuu
XIX Beka: ABToped. AUC. ... KaHA. opua. Hayk. M., 2000. C. 9.

B 1830 r. 6biio yTBepxaeHo HoBoe [lonoxeHme O npaBax COYMHUTENEN,
nepeBoAYMKOB N nsnaTtenen, KoTopoe 3Ha4YUTEeNbHO AONOAHUAO npaBuna 1828 r., pewuns
BOMPOChLI 06 OXpaHe cTaTen B XypHanax, YaCTHbIX MUCEM, XpeCcTOMaTun U T.4.

[Janee nonoxeHnsa aBTopckoro npasa 6binn 3akpensieHbl B 1845 r. B lNMpaBunax o
My3blKanibHOM cobcTBeHHOCTN, B 1846 r. - B [lONOXEHMM O XyOOXECTBEHHOWM
COB6CTBEHHOCTMW.

B 70-e roabl XIX Beka B Poccum Havanocb (hopMMpOBaHWE CUCTEMblI aBTOPCKUX
obwecte - 29 Hos6psa 1870 r. 6bino yuypexaeHo "CobpaHue pyCcCKUX ApaMaTUYeCKMX
nucatenen".

K koHuy XIX Beka CTano o04eBMAHO, 4YTO 3aKoHoAATesbHOE 3aKpernsieHue
OTAeNbHbIX MpaBW/, KacawWKMXCsa aBTOPCKOro npaea, He oTBe4vYaeT noTpebHoCTSaM
BpeMmeHun. lMoaTtomy c 1887 roga BCe HOPMbl aBTOPCKOro npasa 6binn obbeanHeHblI B
CBoae 3akoHOB Poccuickon mmnepum <12>, a 20 mapta 1911 roga 6bin1 NpUHAT 3aKoH
Poccuiickon mmnepuun, KOTOpbin HasbiBasncs "lNonoxeHne o6 aBTOpckoM npaBe" <13>.
Obwas yacTb 3akoHa 3aKkpennssia OCHOBHblE MOHSATUS aBTOPCKOro npaBa: OXpaHsieMble
06beKTbl, CpOK AENCTBUS aBTOPCKOrO mnpasa, BOMPOCbl MpaBoONpeeMcTBa, BO3MOXHble
HapylweHUs aBTOPCKMX MpaB WM cnocobbl 3awunTbl U T.n. OTAenbHble rnasebl 6blun
NOCBSILLEHbI aBTOPCKMM nMpaBaM Ha JfuTepaTypHble, My3blKanbHble, ApaMaTU4ecKue,
XyAOXeCTBeHHble, doTorpadunyeckme npomsseneHus. [Ons AanbHeEWWero pasBuUTUS

aBTOPCKOro npaBa MHOrMe noslIoXXKeHns 3aKoHa MMeNn BeCbMa CyLeCTBEHHOE 3HaYeHue.



<12> CBog 3akoHOB Poccuinckon nmnepumn. CBOA4 3aKOHOB rpaxkgaHckmx. T. X. 4.
1. CN6.: NocypapcTtBeHHas Tunorpadusa, 1990. C. 61, 291 - 297.
<13> CobpaHue y3akoOHEeHWM U pacnopsixeHun [lpaBuTtenbCcTBa, wu34. nMpu

MpasutenbcTBytowem ceHate. CI6., 1911. 1-e nonyroaune. Ct. 560.

Tak, aBTOpCKMe npaBa HapaBHe C pPYCCKMMW MoAAAaHHbIMW MNpPU3HaBasIUCL 3a
MHOCTPaHUaMU; TMOHATME "nuTepaTypHass W XyaoXecTBeHHass cob6CTBEeHHOCTb" 6bino
3aMeHeHO MNoHATMEM "uCKauuTenbHble npasa". BnepBble 6bIN10  3akoHOAATENBHO
3aKpenaeHo NpaBO aBTOPOB Ha MepeBoj MX Npou3BeaeHUMW. DTO NpaBo AENCTBOBAsO B
TeyeHue 10 neT coO AHS M34aHUSA MNPOU3BEAEHUS MpU YCNOBUM MOAFOTOBKWM aBTOPOM
nepesoja B TeyeHue 5 neT co AHSA u3gaHusa opurmHana.

YKa3blBasioCb, 4YTO A0roBopbl 06 OTYYyXAEHMW aBTOPCKOro npasBa OTHOCUTENbHO
6yaywmx npomsBeaeHMn aBTOpa COXPAHSAKT CUly Ha CPOK He cBbilwe 5 neT, XoTs 6bl B
aorosope 6bln1a yctaHoBneHa 60nblias ero npoao/HKUTENbHOCTb MM 6€CCPOYHOCTD.

B uenom 310 6bL1 NPOrpeccMBHbLIN 3aKOH, KOTOPbIN Y4YUTbIBAN MeXAYyHapOAHbIN
ONbIT perynmpoBaHus aBTOPCKMUX OTHOWEHNN <14>.,

<14> Jlnwb HeKOoTOopble MOJIOXKEHMA 3akKoHa He COOTBETCTBOBa/M MpuUHUMNAM
bepHckoM KOHBeHUMM (HanpuMmep, Aonyckanca cBoboaHbIN nepeBos 3apybexXHbIX

npousseaeHunn).

3aKoH AenCcTBOBaa BMN/IOTb A0 €ro oTMeHbl B 1917 r., koraa 6bi1 NpuHAT uenbli psag
apekpetoB UMK u CHK, MHOrme w3 KoOTOopbiX 6binnM HanpaBneHbl Ha YCTaHOBNEHME
rocyaapCTBEHHOM MOHOMOSIMM Ha MPOU3BEAEHUS HAyKW, nutepaTypbl U UCKYCCTBa. Tak,
HanpuMmep, Oekper UMK ot 29 pekabps 1917 r. "O rocyaapCTBeHHOM wu3aatenbcree”
3aKpenua npaso 06bsABNATb rOCYAAPCTBEHHYO MOHOMOINKO CPOKOM He 6onee yeM Ha NATb
NIeT Ha COYUHEHUs, nognexalune n3gaHuto.

26 Hosi6bpa 1918 r. 6bin u3paH [Oekper CHK "O npu3HaHUM Hay4HbIX,
NnUTepaTypHbIX, My3blKanbHbIX W XYAOXECTBEHHbIX MPOM3BEAEHUN [OCYAAPCTBEHHbIM
aoctosiHmeM". OH caenan BO3MOXHbIM  Npu3HaHue poctosHueM PCOCP  nwobbix
npousBeaeHUin:  NNTepaTypHbIX,  My3blKalbHblIX, Hay4HblX, OMNYbJMKOBAHHLIX WU
HeonybnMKoBaHHbLIX M T.4. 3@ aBTOpaMu NpPou3BeAeHUN, He 0O6BbABNEHHbIX AOCTOSAHUEM
rocyaapcrBa, COXpaHSANNCh BCE npaBa Mo pacropsi>KeHUto UMn.

MoctaHoBneHmeM HapogHoro Komuccapuata lNpoceeweHnst ot 16 asrycta 1919 r.

"O HaumMoHanusauum MysblKasabHbIX NPONU3BEAEHNN HEKOTOPbLIX aBTOPOB" 6biNM NMPU3HaHLI



poctoaHnem PCOCP Bce npousBegeHus 17 pycCcKux aBTopoB, B TOM ywucne 1.
YarkoBckoro, M. Mycoprckoro, . Pumckoro-Kopcakosa.

C cepeauHbl 20-x roaoB OTHOWeEHUA B 06/1aCTM aBTOPCKOro nNpaBa peryampoBanmch
aAekpetamu mn noctaHoeneHnsmu CHK, magaHHbiMn B 1925 (dekpetr CHK ot 30 saHBaps
1925 roga "O6 ocHoBax aBTopckoro npasa") n 1928 (Aekper CHK oT 16 Masa 1928 roaa
"OcHoBbl aBTOpCcKOro npasa Coto3a CCP") rogax, a Takxke nocraHoBneHmeM CHK coto3HbIx
pecnybnuk. 3a BCeMWM aBTOpaMu MPU3HABANOCb UCKIOYUTENbHOE MPaBO Ha CO3A4aHHble
UMK Mpou3BeAeHUs, KOTopoe no 3akoHy 1925 r. ummeno cuny B TeyeHune 25 net cC
MOMEHTa NepBoro U3gaHmsa unm nepeoro Nyb6nanyHoro ncnosnHeHnsa npoussegeHns. C 1928
r. CPOK AeNCTBMSA aBTOPCKOro npasBa CTas MOXMU3HEHHbIM. Micnonb3oBaHMe Npon3BeneHuin
AO0NyCKanocb TOJSIbKO Ha OCHOBE [OrOBOPOB C aBTOpaMu, YC/O0BUS KOTOPbIX AeTanbHO
perynmpoBanmncb 3aKOHOM.

B 30-e roabl XX Beka B CCCP crtanu o06pa3oBbiBaTbCsA TBOpPYECKME COHO3blI,
yuypeauBlune ynpasfeHUs, Kaxaoe W3 KOTOPbIX 3aHMManoCb CBOen Cdepon OXpaHbl
aBTOPCKUX MNpas..

B 1961 r. 3akoHoM CCCP or 8 pekabps 1961 r. "O6 ytBepxaeHun OCHOB
rpakaaHckoro 3akoHopatenbcrBa Coto3a CCP M Col3HbIX pecnybnuk” 6blnmv NpUHATHI
OcHoBbI rpaxxaaHckoro 3akoHoaaTenbctBa Coto3a CCP m coto3HbIX pecnybnnk, KoTopble
6b1nn BBeAeHbl B agenctemne ¢ 1 Maa 1962 roga. ABTOpCKOMYy npaBy 6bin1 NoCBsiLEH pa3aen
V.

CornacHo ct. 96 OcHOB, aBTOpPCKOe MNpaBO pacCnpoCTPaHANOChL Ha Mpou3BeaeHus
HayKu, nutepaTypbl WIN UCKYCCTBA HE3aBUCMMO OT (POPMbl, Ha3HA4YeHUss U AOCTOMHCTBA
npousBedeHns, a Takxke OT cnocoba ero BocrnpousBeaeHUs. ABTOpPY NpuHaAiexanu
npaso Ha onybnnkoBaHne, BOCNpouU3BeLeHNE N pacnpoCTpaHeHMe CBOero npousseneHus
BCEMW A03BOJIEHHbIMM 3aKOHOM crnocobamu noa CBOMM MMeHeM, Mo YC/IOBHbIM WUMEHEM
(nceBaoHMM) mnn 6e3 ob6o3HauyeHnss MMeHn (@aHOHMMHO); NMpaBO Ha HEMPUKOCHOBEHHOCTb
npousBeaeHns; NpaBo Ha Mosy4YeHne BO3HarpaxaeHus 3a UCrosib3oBaHWe Npous3BeaeHus
APYrYMKW NnuamMm, KpoMme cryyaeB, YKa3aHHbIX B 3aKOHe.

Ncxopa n3 OcHoB 6bi NpuHAT paxaaHckni koaekc PCOCP (pnanee - TK PCOCP
1964 ropa), KoTopbi BBeaeH B AencTBme € 1 oktabps 1964 r. Cratbsa 492 'K PCOCP
1964 ropa ponyckana csoboaHoe 6ecnsiaTtHOe UCMOMIb30BaHME Ha paauo U TeneBuaeHum
NtobbIX ony6/IMKOBAHHbLIX MPOU3BEAEHUNA, UYTO CYLLECTBEHHO CHUXano YpOBEHb OXpaHbl
aBTopckux npas B Cosetckom Cotoze.

Cpok goencTtBusi aBTOPCKOro npaea cocTaBnsan 15 ner nocne cMeptu asBTopa. ITOT

cpok 6bin yBenuyeH no 25 ner B cBA3n ¢ TeMm, 4yto B 1973 r. CoBetckmn Cowo3 cTan



y4yacTHMkoM BcemumpHon (XKeHeBckon) KOHBeHUMM 06 aBTOpckoM npaBe 1952 r.
(nepecMmoTpeHa B MNapuxe 24 nionga 1971 r.).

C 3 aerycta 1992 r. 6binn BBeaeHbl B pgencteBme OCHOBbl paXxXAaHCKOro
3akoHogaTenbctBa Coto3a CCP n pecnybnuk 1991 r. (ytBepxaeHbl BC CCCP 31 masa 1991
r. N 2211-1), koTopble BnepBble NpU3HaNIN CMeXxHble npasa. [o 3TOro BpeMeHn CMeXHble
npasa 3aKOHOAATENbCTBOM He OXpaHsnucb. B cootBetctBUM € OCHOBaMM OHMU
BK/IIOYANUCh B MOHATME aBTOPCKOro npasa.

OCHOBbI yBeNMUMNN CPOK AENCTBUS aBTOPCKOro npasa Ao 50 netr n uckawumnm
cogepxalwimecss B MpPeXHEeM 3aKOoHoAAaTeNIbCTBE MHOMMe Ciyydam  UCMoSib30BaHUS
npounsseaeHuin 6e3 cornacua npasoobnagatenen n 6e3 BbinAaTbl UM BO3HArpaxaeHus.

Cnycta roa, 3 asrycta 1993 r., pasgen IV OcHOB, NOCBSILEHHbLIA aBTOPCKOMY
npasy, 6bl1 NpU3HaH HeAENCTBYIOWMM B CBA3M C NpUHATHUEM 3akoHa P® oT 9 utona 1993
r. N 5351-1 "O6 aBTOpCKOM npaBe M CMexHbiX npasax" (ganee - 30AIll). BctynneHue B
cuny 30AMN wn 3akoHa P® "O npaBoBOM OXpaHe nporpamMm Ans 3NeKTPOHHbIX
BbIYMCAUTENBbHbLIX MaWwWH M 6a3 aaHHbIX" oT 23 ceHTsbpsa 1992 roga N 3523-1 crano
HOBbIM 3TanNoM B pa3BUTUM POCCUMCKOro aBTOPCKOro rnpasa.

O6bekTOM npaBoBoro perynupoBaHus 30Al 6binM ABa BMAA MNPaBOOTHOLLUEHUN.
MepBytlo rpynny CcOCTaBASAM OTHOLWEHWUS, CBSI3@aHHble C CO34aHMeM TMpom3BeAEeHUN
nutepaTypbl, HaykKm M WUCKyccTBa (aBTopckoe npaBo). Bo BTOpyk rpynny BOLWX
NpaBOOTHOLIEHWNS, BO3HUKAKOLWME B CBA3M C CO34AHMEM U UCMNOb30BAaHWUEM UCMONHEHWUHN,
NoCTaHOBOK, ¢oHOrpamMMm, nepegay opraHusaumin sapupHoro mnm kKabenbHOro BewaHus
(cMexHble npaBa).

30AIll (cT. 44) BnepBble K YNCNY Cy6beKTOB aBTOPCKOro npaBa OTHEC opraHm3auum,
ynpasnswme MMyLLecTBEHHbIMXW NpaBaMuM aBTOPOB M obnagatener CMeXHbIX MpaB Ha
KOJINEeKTUBHOM OCHOBeE. Takue opraHmsaumm AOKHbI 6binun co3aaBaTbCs
HenocpeaCTBEHHO obnagaTtensaMm aBTOPCKMX WM CMEXHbIX MpaB W AEeNCcTBOBanuM B
npeaenax rnofy4yeHHbIX OT HUX MOSIHOMOYMN Ha OCHOBE YyCTaBa, KOTOPbIN yTBEpPXAa/Csa B
YCT@HOBMIEHHOM  3aKOHOM nopsake. [JonyckanoCb co3gaHue nmbo  oTAeNbHbIX
OopraHm3auuin No pas3/IMYHbLIM NMpaBaM U pasNMUHbIM KaTeropmam obnagatenen npas, Nnb6o
opraHvsauuvn, YynpasnsoWMX pasHbiIMM MNpaBaMM B MWHTepecax pas3HblX KaTeropuin
obnapatenen npas, /Anbo oAHOM oOpraHusauuMm, OAHOBPEMEHHO YNpasstowen
aBTOPCKMMU U CMEXHbIMU NMpaBamu.

Brnepsble 6bliM 4yeTkOo 0603HayeHbl aBTOPCKME MNPaBOMOYMS, B COBOKYMHOCTU
cocTaBnsowmne cybbekTMBHOE aBTOPCKOE MpaBO: JIMYHble HEMMYLEeCTBEHHble Mnpasa M
UMyLLEeCTBEHHble npaBa. PaHee pencTBoBaBlUee 3akoHogaTenbCTBO (CT. 479 TK PCOCP

1964 roga n ct. 135 OcHoB 1991 roga) He 3HANO TakKoro AefieHnst aBTOPCKMX MNpas, B



CBSI3M C YeM B HayKe aBTOPCKOro npasa rno 3TOMY BOMPOCY wWna AUCKYCCUSA, a NpaKTuKa
OKa3blBasacb NPOTUBOPEUMNBOMN.

Ha TOT nepuoa 3akoHoAaTenbCTBO 06 WHTennekTyasbHOW CO6CTBEHHOCTUM 6blno
AOCTAaTOYHO pPa3pO3HEHHbIM: MPOAO/IKaNN MPUMEHATLCA HekoTopble HopMbl K PCOCP
1964 r., obwme nonoxeHmss o6 MHTeNNeKTyasibHOM COBCTBEHHOCTU 6bLIN 3aKpensieHbl B
paxaaHckoM kopekce Poccuiickon ®depepaumm <15> (4actm nepsoin) ot 30 Hos6ps
1994 r. N 51-®3 (manee - TK P®, Koaekc), oTaenbHble 06beKTbl perynmMpoBanmcb
cneuymanbHbIMM 3akOoHaMu (cM. 3akoH Poccuinckon ®epepaumm ot 9 mona 1993 roga N
5351-1 "O6 aBTOpCKOM npaBe M CMeXHbIX npasax"). OTCyTCcTBME eAnHOW CUCTEMbl HOPM
Aenano npuMeHeHWe 3akKoHodaTenbCTBa 06 MHTENNeKTyanbHOW COBCTBEHHOCTU KpawnHe
HeyaobHbIM n HeaddeKTUBHbIM. Haspena HeobXxoAMMOCTb pelleHns Uuenoro psaa
HaCyWHbIX BOMPOCOB: O COOTHOLWIEHWM HOPM 06 WHTEeNnneKkTyasibHOM COBCTBEHHOCTU C
06WMMKM  NOMOXEHMAMMN  FPaXKAAHCKOro 3akoHogaTtenbcTBa (0 cybbekTax, caenkax,
NCKOBOW AABHOCTWU, NMpeacTaBUTeNbCTBEe, A0OroBopax M Ap.); YCTPaHeHue pacxXxoXAeHUn u
NpOTUBOPEUMA Mexay AEUCTBYHLWMMM HOPMaMW pasHblX 3aKOHOB; YCW/eHWe 3aluuTbl
obnapaTtenen UCKNOUUTENbHbIX MpaB 1 T.A4.

<15> [NpaxaaHckmin kogekc Poccunckon denepaummn (4actb nepsas) ot 30 Hos6ps
1994 r. N 51-03.

KpoMe Toro, Bce 60nblyt0 OCTPOTY CTanun npuobpeTaTb BOMNPOCbI MeXAyHapoAHOM
OXpaHbl aBTOPCKUX W CMeXHbIX npas. C 9 mapta 1995 r. Poccua npucoeanHwunacb K
BcemmpHOM KOHBeHUMWM 06 aBTOPCKOM npaBe M K BepHCKOW KOHBeHUMM 06 oxpaHe
NUTepaTypHbIX N XYAOXeCTBEHHbIX NpousBeaeHuin ot 24 uons 1971 ropga - ¢ 13 MapTa
1995 r. Mo3TOMYy HOpPMblI @aBTOPCKOro rnpaBa AO0/IXHbl 6blNN COOTBETCTBOBATbL bepHCKon n
BcemumpHoit (OKeHeBCKOWM) KOHBeHUMAM <16>, KOHBEHUWM MNO OXpaHe WHTepecoB
npoussoauTenen GoHorpaMMm OT HE3aKOHHOro BOCMPOM3BOACTBA UMX (oHOorpamMm oT 29
okTa6psa 1971 r.

<16> BceMupHasi KOHBeHUMsi 06 aBTOPCKOM npaBe OT 6 ceHTabpa 1952 r.
(nepecMmoTpeHa B lMapwuxe 24 niona 1971 r.). NepecmoTpeHHas KoHBeHUMA U MpOTOKONbI

K Hen BCcTynunu B cuny 10 nionga 1974 r.

Poccusas npoponxaetr Bectu paboTy no npucoeanHeHuto K BcemMupHOM TOprosow
opranmsauun (BTO). B cootBeTctBUM co cT. XVI Cornawenunsa o6 yupexaeHmm BTO ot 15

anpena 1994 r. HeoTbeM/sieMbIM YC/NOBMEM NPUCOEAMHEHUS T[OCyAapCcTBa K 3TOM



MeXAyHapoAHOW OpraHusaunm siBNsieTcs nNpuvBeAeHue HauMoHaibHOrO 3aKoHoA4aTeNbCTBa
B COOTBETCTBUE C TpeboBaHmnamu BTO.

Bce 370 noayepkuMBano  BaXHOCTb  MacwTabHoM  Kogudukaumu  BcCero
3aKoHodaTenbCTBa B cdepe WHTeNnnektyasabHonM CO6CTBEHHOCTM W Aenano o4YeBUAHOMN
Heo6xoAMMOCTb NpUBEAEHUS ero B COOTBETCTBME C TEMU MeXAYHapOAHbIMM AOroBOpaMy,
YYaCTHUKOM KOTOpPbIX Poccus BNSIeTCsl B HACTOSLee BpeMS U MOXeT CcTaTb B 6amxkanwem
byayuiem.

PewnTb yKasaHHble BOMPOCHI NMpu3BaHa 4acTb 4yeTBepTas [paxaaHCKOro Koaekca
P®, kKoTOpas pernaMeHTUpyeT NpaBa Ha pe3ynbTaTbl MHTEN/IEKTYaNbHOW AeSATEeNbHOCTU U
NnpUpaBHEHHbIE K HUM CpeacTBa MHAMBMAYaNuM3auuu opuandeckmnx nul, Toeapos, pabor,
yCnyr v npeanpusaTun.

Yacte u4etBeptas K PO 6bina BBegeHa B pencteme 1 aHeapsa 2008 ropa
denepanbHbiM 3aKOHOM OT 24 Hos6ps 2006 roga N 231-®3 "O BBeaeHUM B AeUCTBUE
yacTtn yeTBepTon paxaaHckoro koaekca Poccuinckon degepaunn. GepepasnbHbli 3aKOH
N 231-®3 npusHan yTpaTUMBLUMMWU CUY HEKOTOpble 3akoHbl Poccunckon degepaumn m
PCOCP, cpean Hux [paxpaHckmnhn kopaekc PCOCP; TlMaTeHTHbIM 3akoH Poccuickom
®enepaumnn ot 23 ceHTa6pa 1992 roga N 3517-1; 3akoH Poccuinckon depepaunn ot 23
ceHTA6pa 1992 roga N 3520-1 "O TOBapHbIX 3HaKax, 3Hakax o6cnyxuBaHuUa w
HauMeHOBaHMAX MeCT MpoucxXoxaeHuns ToBapoB"; 3akoH Poccuinckon depepaumn ot 23
ceHTA6pa 1992 roga N 3523-1 "O npaBoBOM OXpaHe nporpaMMm Ans 31eKTPOHHbIX
BbIYMCAUTENBbHbIX MalWKWH 1 6a3 agaHHbIX"; 3akoH Poccurickon ®eaepauunn ot 9 nonsa 1993

roga N 5351-1 "O6 aBTOpCKOM MnpaBe 1 CMeXHbIX Npasax" n ap.

1.2. MNoHaTre n dyHKUNMM aBTOPCKOro rnpasa

ABTOpCKOEe npaBO B 0O6bEKTUMBHOM CMbICfie npeacTaBnseT cobom COBOKYMHOCTb
HOPM rpa)4aHCKOro rpasa, peryampyrwmx OTHOLIEHUS MO MPU3HaHWIKD aBTOPCTBa W
OXpaHe Mpou3BeAEeHUN HayKu, NuTepaTypbl U WUCKYCCTBA, YCTAHOB/EHWUID peXxuma ux
NCMNOMb30BaHMUA, HaAENeHUID WX aBTOPOB HEUMYLLECTBEHHbIMM U UMYLLECTBEHHLIMU
npasamu, 3alunTe NpaB aBTOPOB U APYruMx npasoobnagatenen <17>.

<17> [paxpaHckoe npasBo: Y4yebHuk / Tloa pen. AOKTOpa HPUANYECKUX Hayk,
npodeccopa E.A. CyxaHoBa. Tom I. M.: Bontepc Knysep, 2004. C. 638.



B CcybbeKTMBHOM CMbICNe aBTOPCKOE MpaBO - Te WMYLLEeCTBEHHble W JIM4YHble
HEUMYLLECTBEHHbIE MpaBa, KOTOpble MNpuHagsexaT nuvuaM, Co3[4aBWwMM Mpou3BeAeHUSN
HayKun, nuTepaTypbl U NUCKYCCTBa <18>.

<18> TloapobHee 0 pas3ageneHnn aBTOPCKOro npaBa B O6BLEKTUBHOM WU
cybbekTMBHOM CcMbicniax cM.: CoBeTckoe rpaxaaHckoe npaso / OTB. pea. B.A. PsceHues.

M.: lOpuanyeckasa nutepatypa, 1987. C. 454 v ap.

ABTOpPCKME W CMEeXHble MnpaBa MO CBOEW NpuUpoAe SABASAITCA UCKIUYUTENbHbIMU
abcontoTHbiMM npaBamMn. OHM [alOT BO3MOXHOCTL WX obnagatensMm MCNONb30BaTb
pe3ynbTaTbl CBOEN TBOPYECKOW AeATEeNbHOCTM W pacnopsiXatbCss UMW MO CBOEMY
YCMOTPEHUIO U 3anpeLwaTb CoOBepLlaTh YKa3aHHble 4eNCTBUSA BCEM APYIUM SINLLAM.

Kak n ntobon gpyron npaBoBOM WMHCTUTYT, aBTOpCKOe npaBo 6a3upyerca Ha psae
NPUHUKMNOB U MMeeT onpeaeneHHble GyHKUMM <19>.

<19> Tam xe. C. 638.

MepBon yHKUMEN aBTOPCKOro npaBa SABNSAETCS MNpU3HaHMEe aBTOPCTBA M OXpaHa
npousBeaeHUn Hayku, nuTepaTypbl M UCKyccTBa. Kak W paHee JencTBOBaBLUee
3akoHoaaTenbcTBo, K PO 3akpennseT npaBo aBTOPCTBA - NMpaBO NpU3HaBaTbCs aBTOPOM
npounsseaeHnsa (ct. 1265) mn ycTaHaBnmMBaeT OXpaHy MpoOuU3BEAEHMM C MOMEHTa Wux
co3gaHusa. Tlpu 3TOM, Kak W npexae, HeT JeraabHOro onpeaeneHns MnoHATUS
npousseaeHuns. [awTcsa Nuwb onpeaeneHuss OTAeNbHbIX BWAOB MNPOU3BEAEHUN.
Hanpumep, noHATUe cnyxXebHoro npomsseaeHust 3akpenneHo B CT. 1295 MK P®. CraTbs
1263 K P® copep>XuUT NoHATUE ayaAnOBM3YaNbHOro NpousBeneHUs - 3TO Npou3BeeHune,
cocTosiee mn3 3adMKCUPOBAHHOM CepuM CBA3aHHbIX Mexay cobon usobpaxkeHun (c
conpoBoxaeHmeM wunam 6e3 ConpoBOXAEHUS 3BYKOM) W NpeaHa3HadeHHoe Ans
3pUTENIBHOIO N CNyX0BOro (B Criyyae CONpOBOXAEHUSA 3BYKOM) BOCMPUATUS C MOMOLLBIO
COOTBETCTBYHOLMX TEXHUYECKUX YCTPOMCTB. AyamnoBusyanbHbIMU ABNSAOTCSA
KMHemaTtorpaduyeckme npousBefeHns, a TakXe BCe nMpou3BeAeHUS, BblpaXXeHHble
CpeAcTBaMm, aHanoOrM4YHbiIMM KuHemaTtorpaduyeckum (Tene- un BuaeodwUIbMbl U Apyrue
noaobHble npousseneHus). MNpu 3ToM cnocob MX NepBOHAYaNbHOW MNWN MOCAEAYOLWEN
duUKcaumm 3Ha4YeHns He NMeeT.

BTtopoin dyHKUMEN aBTOPCKOro npaBa cneayeTr cuYMTaTb YCTAHOB/IEHME pexuma
NCNONb30BaHMUA npousBedeHnr (KTO M Ha KakuxX YCNOBUSIX BNpaBe WCMNONb30BaTb

oxpaHsiemoe npoussegeHune). CornacHo cT. 1229 K PO rpaxaaHuUH unu opuanyeckoe



nvuyo, obnaparowme  UCKIKYUTENbHLIM  MNPaBOM Ha pe3ynbTaT MHTeNNeKTyaslbHOM
aeatenbHocTM (Npasoobnagartenb), BNpaBe WCMNOAb30BaTb €ro no CBOEMY YCMOTPEHUIO
nobbIM crnocoboM, He NpOTUBOpPEYALLMM 3aKOHY.

MpaBoobnagatenib MOXET MO CBOEMY YCMOTPEHMIO pa3spewaTtb WK 3anpewaTtb
NUCronb30BaHME NpousBeAeHns ApyruMm nuuam. [lpyM 3TOM OTCYTCTBME 3anpeTta He
cyuTaeTcsa cornacueM (paspelleHmnemM).

Opyrve nnua He MOryT ucnonb3oBaTb NpousBeaeHuve 6e3  cornacus
npasoobnagaTtens, 3a UCKIKOYEHMEM cnyyaeB, nNpeaycMoTpeHHbix MK PO (cT. cT. 1273 -
1280).

TpeTbto  @GYHKUMIO aBTOPCKOrO MNpaBa CoOCTaBnseT HageNeHne aBTOpOB
WHTEeNNEeKTyasibHbIMM NpaBaMW Ha MNPOU3BEAEHUS HAyKW, nuTepaTypbl M WUCKYCCTBa
(aBTOpPCKUMUK NpaBaMu).

NHTennekTyanbHble NpaBa BKAOYaOT B cebs:

-  UCKAKUYUTENbHOEe MNpaBO Ha nMpou3BeaeHne, SBAsoWeecs WMYLLECTBEHHbIM
npaBsoM W MO3BONSKOLLIEE aBTOpPY MNpou3BeAeHUMs WM  WMHOMY npasBoobnagarento
NCNonb30BaTb MNpou3BeaeHMe B COOTBETCTBMM CcO CT. 1229 TK PO B nwbon dopme u
nobbiM  cnocoboMm, He npoTMBOpeYawmM  3akoHy. [lpaBoobnagatens  MOXeET
pacrnopsXaTbCs UCKOYNTENBbHBIM NpaBoM Ha npousseaeHune (ct. 1270 MK PO);

- JINYHble HeuMyLleCTBEeHHble MpaBa: MpaBO aBTOPCTBA, MpaBO aBTopa Ha WUM4,
NpaBoO Ha HEMNPUKOCHOBEHHOCTb NPOMU3BeAEHMS, NpaBo Ha obHapoaoBaHWe NpousBeneHuns
(cT. 1255 TK PO);

- MWHble npaBa (NpaBO Ha BO3HArpaxaeHuve 3a WCNOJib30BaHMe cnyXxebHoro
npousBeaeHns, NpaBo Ha OT3blB, NPaBO CnefoBaHWUs, NpaBo AOCTyna K Npou3BefeHUsM
n306pasnTenbHOro NCKYcCTBa u aApyrue).

YeTBepTon yHKLMEN aBTOPCKOrO NpaBa siBASETCS 3awmTa npaB aBTOPOB U ApPYrux
npasoobnagartenem.

Heobxoammoctb 6ecnpensTCTBEHHOr0  OCYLWECTB/IEHMS  FPpaXKAAHCKUX  Npas,
obecneyeHns BOCCTAHOB/IEHUS HapYLIEHHbIX NpaB U UX CyaebHOM 3alunTbl 3aKpernsieHa n.
1 cT. 1 TK PO 1 9BNaeTca OAHUM M3 OCHOBHbIX YC/I0BUIM OCYLLECTBAEHUS rpaxgaHamu um
tOpUANYECKMMN NTNLLAMN CBOUX MpaB.

ABTOpPCKME W CMeXHble MnpaBa Mo CBOEN npupoae SBAAKTCA CYyObeKTUBHbIMU
rpaxgaHCKMMM npaBamMu, W WX 3aWwMTa ocyuwecTBnsercsa crnocobamm, KoTopble
NPUMEHSITCA Npu 3awmTe NbbiX CyObeKTUBHbLIX rpaxaaHckux npas (cT. 12 TK PO).
OnHako aBTOpPCKME W CMeXHble rpaBa HeOAHOPOAHbI MO CBOEW Npupoae, u4TO

OGYCJ'IaBJ'IVIBaeT HaMune crneymasnbHbIX CNOCOb0B 3aLlUnThI.



Ona 3awuTbl aBTOPCKMX MpaB He TpebyeTcs pernctpaunmm npousBeAeHUst WUNu

cobnoaeHns Kakux-1mbo nHbIX popManbHOCTEN.

1.3. CTOYHMKM aBTOPCKOro npaBa

[Nna poOCCUMIUCKOro rpaxAaHCKOro npaBa XapaKTepHO pacrofioXXeHne 3aKOHOB U
NOA3aKOHHbIX HOPMAaTUBHbLIX aKTOB B CTPOro onpeaeneHHOM uMepapxmyeckom cucteme no
Mepe ybblBaHUS UX IOPUANYECKON CUNbI.

MosTOMy NepBbIM M OCHOBOMOMAraloLWmMM NCTOYHMKOM aBTOPCKOro npasa siBAsSeTcs
KoHcTuTyuma PO®. Cratba 44 KoHcTutyuum PO rapaHTupyeT Kaxaomy ceoboay
NUTEepaTypHOro, XyAOXeCTBEHHOr0, HAy4YHOro, TexXHMYecKoro wu Apyrux BUAOB
TBOpYeCTBa, npenogaBaHus.

MopsiAOK OCyweCcTBNEHUS NpaB Ha pe3ynbTaTbl MHTENNEKTYyalbHOW AesATenbHOCTU
(MHTennekTyanbHbIX MNpaB) onpeaenseT rpaxaaHCKoe 3akoHoAaTeNnbCTBO, KOTOpoe
cocTouT M3 NpaxkaaHCKoro kogekca Poccuickon depgepaumn M NPUHATLIX B COOTBETCTBUMN
C HUM MHbIX beaepasnbHbIX 3aKOHOB.

OcobeHHOCTbIO KOoAEeKCa SABMsieTCs MOCTPOEHME ero no onpeaeneHHom cucteme c
BblaeneHmnem obwmnx nonoxeHmn (O6wen 4acTn) M OCHOBHbLIX NMPaBUl COOTBETCTBYOLLEN
chepbl (OcobeHHOM 4yacTu), UYTO npeponpenensieT ero OCHOBHOe, "uemeHTupytouiee"
3HayeHne B obLien cuMcTeMe HOpPMaTUBHbLIX aKTOB. M03TOMY KOAEKC CTAaHOBMUTCS 1aBHbIM
WCTOYHMKOM MpaBa COOTBETCTBYOLWEN oTpacin <20>.

<20> CM.: NpaxxgaHckoe npaBo: YuebHuk / MNMoa pen. AOKTOpa lOpuANYECKUX HayK,
npodeccopa E.A. CyxaHoBa. Tom 1. M.: Bontepc Knysep, 2004. C. 64.

YacTtb veTtBepTasd K PO BBeaeHa B gencteme ¢ 1 aHBapsa 2008 r. depepasnbHbIM
3aKOHOM OT 18 pekabpsa 2006 r. N 231-®3 "O BBeaeHMM B AeNCTBME 4ACTU YeTBepTOm
MpaxxaaHckoro KoAekca Poccuinckon depepauunn'. OHa npUMeHseTcs K
NpaBOOTHOLWIEHUSM, BO3HUKLLWM MOC/e BBEAEHUS ee B AeNCTBUE.

Mo NpaBOOTHOLWEHNAM, BO3HUKLLUMM A0 BBEAEHUS B AENCTBME 4YacTu yetBepTon K
P®, oHa npuMeHsieTca K TeM npaBaM M 0653aHHOCTAM, KOTOpble BO3HWKHYT nocne
BBeAEeHns ee B AeNCTBUE.

MpaBa Ha pe3ynbTaTbl MHTENNEKTyallbHOW AesATenbHOCTU, OXpaHseMble Ha AeHb
BBeAEHUS B AencTBue yactn dyeresepton 'K PO, npoaonxatoT OXpaHATbCS B COOTBETCTBUM

C NpaBunamMmm 4yactu yetsepton K PO.



ABTOp Npou3BeAeHns UM MHOW NepBoHadanbHbIM NpaBoobnagatens onpeaenseTcs
B COOTBETCTBMWM C 3aKOHOAATENbCTBOM, [AENCTBOBABLUMM HAa MOMEHT CO34aHus
npoussBeaeHus.

bonbwoe 3HayeHMe wUMeT  deaepanbHble  3aKOHbI, pa3BuBawoWMe W
KOHKpeTuaupywowmne nonoxeHna K PD. Hanpumep, oTaenbHble HOPMbI, Kacawwmecs
aBTOPCKOro npasa, coaepxatcs B PenepanbHoM 3akoHe oT 13 mapTta 2006 r. N 38-®3 "O
pekname", ®epepanbHOM 3akoHe oT 27 utona 2006 r. N 149-0®3 "O6 wuHdopmauum,
WH(OPMALMOHHbBIX TEXHOIOMMSX U O 3awmTe nHdopmaummn" u ap.

Moa3akoHHblE HOpMaTUBHbLIE aKTbl U MHble MpaBoOBble aKTbl, coAepXaline HOpMbI
aBTOPCKOro npaesa, MPUHUMAOTCA B Uensdax (OpMUPOBaHUSA MexaHuM3Ma peanusaumm
NPUHATBIX beaepanbHbIX 3aKOHOB.

Cpean noA3aKOHHbIX HOPMaTUBHbLIX aKToOB Hawnbonbllen Hpuandeckon CUnomn
obnagatoT ykasbl pe3snaeHta PO (cM., HanpuMmep, Yka3 lMpe3nageHta PO oT 5 aekabps
1998 r. N 1471 "O mMepax no peanusaumu npaB aBTOPOB NPOU3BEAEHNN, UCNONHUTENEN N
npoussoauTenen GoHOrpaMM Ha BO3HArpaxaeHue 3a BOCNpOU3BeAEeHME B JIMYHbIX Lensax
ayaMoBuM3yasibHOro NpousBeaeHns Uam 3ByKo3anucm nponssegeHmsa™).

OHM MOryT 6bITb MpPUHATBI MO NOH6OMY BOMPOCY, BXOASLEMY B KOMMETEHUMIO
Mpe3naeHTa, KpoMe Tex MNOJIOXKEHUMN, KOoraa COOTBETCTBYHOLME MNPaBOOTHOLWEHUS
perynmpyroTcs Tonbko deaepanbHbiM 3aKOHOM.

MocTtaHoBneHus [MpaButenbctBa P®, coaepxalime HOpPMbl FpaAaHCKoOro npasa,
NPUHUMALOTCH NNWb Ha OCHOBaHMM U BO UCMNOTHEHME MepeyvYnciieHHblIX Bbille akToB 6onee
BbICOKOW HOPUANYECKON CUNbl U AO0MKHbI cooTBeTCTBOBaThb K PO, apyrnm deaepasnbHbIM
3akoHaM n ykasam [lpe3nmgeHta PO (ct. 3 TK P® (cMm., Hanpumep, [locTtaHOBNeHue
Mpasutenbctea P® ot 21 mapta 1994 r. N 218 "O MMHMManbHbIX CTaBKax aBTOPCKOro
BO3HArpaxxaeHusi 3a HeKOoTopble BWAbl WCMNOAb30BaHUS MNpPOU3BEAEHWUN nuTepaTypbl U
nckyccrea'")).

B cnydyae npoTtmBopeumss ykasza [lpe3smaeHta Poccunckon ®depepaunmn  uwnm
noctaHoeneHus lpaButenbctBa Poccuiickon ®epepaumm K PO vAmM MHOMY 3aKOHY,
npuMeHsietca 'K PO nnamn cooTBETCTBYIOLLMIA 3aKOH.

Q®epepanbHble oOpraHbl MCMNOSHUTENIbBHOW BAAcTU TakKXe MOryT wu3gaBaTb aKThl,
coAepxalime HOpMbl aBTOPCKOro npaea, B c/yyasx u B npeaenax, npeaycMoTpeHHbix MK
PO, ApyrMmu 3aKoOHaMm U MHbIMKU NPaBOBbIMW aKTaMW.

Ona paccmatpmBaeMon cdepbl NpaBOOTHOWEHUA Haubonbllee 3HayeHue UMerT
aKTbl MuHUCTepcTBa o06pa3oBaHMA WM Haykm Poccunckon Oepepaummn n depepanbHoKn

CJ'Iy>K6bI no MHTeﬂﬂeKTyaﬂbHOVI COb6CTBEHHOCTU, NATEHTaAM U TOBApPHbIM 3HaKaM.



B cootBeTcTBUK C ocTaHoBneHueM [NpasutenbctBa PO oT 15 mioHa 2004 r. N 280
"O6 yTtBepxaeHun T[lonoxeHmss o MuHuUcCTepcTBe o06pa3oBaHUs M Hayku Poccumnckom
®enepaunn" MunHuUCTepcTBO 0bpasoBaHuss M Hayku Poccuinckon Odepepauumn siBsieTcs
denepanbHbiM  OpraHOM WCMOMHUTENBHOM BNAacTW, OCYLWECTBASWMM  (YHKUMN MO
BblpaboTke rocyaapCTBEHHOM MNOJUTUKM UM HOPMATUBHO-NMPABOBOMY peryampoBaHui0 B
chepe nHTennektTyanbHom coO6CTBEHHOCTMW.

QdepnepanbHasas cnyxba no WHTenneKkTyanbHOM COBCTBEHHOCTM, MNAaTeHTaM U
TOBapHbIM 3HakaM HaxoaAuTCs B BeAeHUM MuHucTepcTtBa o06pasoBaHMA M HayKu
Poccuiickon degepaunm n ocylectensieT QyHKUUN:

- MO KOHTPOJI0O U Haa30py B cepe NpaBOBOM OXpaHbl U UCMNOb30BaHUA 06bEKTOB
WHTENNeKTyasibHOM COBCTBEHHOCTW, NATEHTOB W TOBapHbIX 3HakoB W pe3ynbTaToB
WHTENNEeKTyasibHON [AesTeNbHOCTU, BOB/EKAEMbIX B 3KOHOMWUYECKUM U TFpa)KAaHCKO-
npaBoBou 060poT;

- no cobnoaeHnto MHTepecos Poccunckon depepaummn, poOCCUNCKUX PUBNYECKNX U
opuandeckux vy npu  pacnpegeneHnn npaB Ha pe3ynbTaTbl MHTEN/IeKTyanbHON
AesTeNnbHOCTM, B TOM 4uC/e Cco34aBaeMble B paMKax MexXAYyHAapoAHOro Hay4Ho-
TEXHUYECKOro CoOTpyaHu4ecTsa <21>.

<21> CM.: MoctaHoeBneHue lMpasutensctea PO ot 16 uoHa 2004 r. N 299 "0O6
yTBepxaeHun  lonoxeHns o  degepanbHOn  cnyxbe nNo  WMHTeNNeKTyasbHOM

Cob6CTBEHHOCTN, NATEHTAM U TOBApHbIM 3HaKaM".

He aBnseTca UCTOYHWMKOM rpaXAaHCKOro, a cnefoBaTesibHO, U aBTOPCKOro npaea
cynebHas u apbuTpaxkHad npakTukKa, TakK Kak cyaebHble yuypexaeHuss He obnagarTt
HOPMOTBOPYECKMMU (PYHKUMUAMN U HE CO34aKT HOPMbl NpaBa, a NiUWb AAOT TOJIKOBAHUS
no wMx npuMmeHeHuto <22>. loctaHosneHusa lneHymoB BepxoBHoro Cyaa Poccuimckon
®enepaunn, Bbicwero ApbutpaxHoro Cyaa Poccuickon ®epepaumm un  cyaebHblie
peleHns BbICWNX CyAebHbIX OpraHOB MO KOHKPETHOMY aeny SaBnstoTcs ob6si3aTeNbHbIMU
ONS BCeX NuL, y4acTBYHOLWMX B AAHHOM gene, a TakxXe ANS OpraHm3auni u yudpexzaeHun,
OO/MKHOCTHbIX UL, WM rpaxaaH, nognagatlowmnx noa ux gencrteme. OHW  nognexar
ob6sa3aTeNlbHOMY UCNOTHEHMIO HA BCen Tepputopumn Poccuinckon depepaunu.

<22> KanmbikoB 0.X. Bonpocbl MpuUMEHEeHUs TrpaX4aHCKO-NpaBOBbIX HOPM.

CapatoB: N3a-Bo CapaToBCckoro yHnsepcurteta, 1976. C. 31 - 45.



CyuwecTBeHHOe 3HayeHue AN aBTOPCKMX MPABOOTHOLEHUA WMEKT HOPMbI
MexayHapoaHoro npasa. B Hactoswee BpemMsa Poccuinckas Pepepaums aBnAsieTcs
yyacTHUUEN cneayrwmx MmexayHapoaHbIX 4OrOBOPOB:

- KoHBeHuuu, yupexpawuwen BceMUMpHYO OpraHusauuilo MUHTeENIeKTyaslbHON
cobctBeHHocTn (CtokronoM, 14 wutonsa 1967 r., B pepakuum oT 2 oktabpa 1979 r.;
BcTynuna B cuny ang CCCP 26 anpensa 1970 r.);

- bepHCKOM KOHBEHUMW N0 OXpaHe NuUTepaTypHbIX WU  XYAOXECTBEHHbIX
npounsseaeHun (bepH, 9 ceHTsabpsa 1886 r.; Bctynuna B cuny ans Poccuiickon denepaumm
13 mapTa 1995 r.) (nanee - bepHcKkas KOHBEHUMS);

- BcemunpHoin koHBeHuun 06 aBTOpckoM npaBe (XKeHeBa, 6 ceHTsb6bps 1952 r.;
nepecMmoTpeHa B MNapuxe 24 niona 1971 r.; sctynuna B cuny ans CCCP 27 maqa 1973 r.);

- CornaweHunsa o cotTpyaHuyecTse B 061acT oXpaHbl aBTOPCKOro npaBa U CMEXHbIX
npaB., 3akao4YeHHble B MockBe 24 ceHTsabpsa 1993 r.

Kpome TOro, Poccmsa wmeeT [ABYCTOPOHHME COrfalweHnss O B3aWMMHOW OXpaHe
aBTOpPCKMX MNpaB C TakKuMMK CTpaHamMu, Kak AscTpus, bonrapus, [Monbwa, BeHrpus,
LLiBeuuns, Yexuns, n HEKOTOPbLIMU APYTrUMMU.

MyHKT 2 ctatbn 7 TK PO ycTaHaBNMBaeT, 4To "ecnun MexayHapoaHbIM 4OroBOpPOM, B
KOTOpPOM y4yacTByeT Poccuinckas depepaunsi, YCTaHOB/IEHbl WHble Npasufia, 4vem Te,
KOTOpble YCTaHOBMEHbl rPaXXAaHCKMM 3aKOHOAATEeNbCTBOM, TO MNPUMEHSTCA MpaBuia
MexayHapoaHOoro gorosopa".

CornacHo ct. 1256 TK P® npu npenocraBneHUn Ha Tepputopum POCCUINCKOWN
depepaunm oxpaHbl NPOU3BEAEHUIO B COOTBETCTBMM C MeXAyHapoAHbIMKW AOroBopamu
Poccuiickon  ®epepaumu, aBTop MNpouU3BEAEHUMS  WAWM  WMHOM  NepBOHa4YasbHbIN
npasoobnagatenb onpeaensercs nNo 3aKOHY rocyaapcrea, Ha TEpPUTOPUN KOTOPOro UMen
MEeCTO lpuanyeckmn @akT, MNOCYXMBLUMA OCHOBAHMEM Ass NpuobpeTeHmns aBTOPCKUX
npas.

lMpepoctaBneHne Ha Tepputopun Poccumnckon deagepaumm oxXpaHbl Npon3BeaeHUSM
B  COOTBETCTBMM C  MeXAyHapoAHbIMW  aorosopamum  Poccuinckon — depepauymm
OCYLLeCTBNSETCA B OTHOWEHWMW Mpou3BEeAEHMN, He nepewegwmnx B obuecTBeHHoe
OOCTOsSIHME B CTpaHe TMpPOUCXOXAEHUS  MNpOuU3BeAeHUs  BCIeaCTBME  UCTeYeHus
YCTaQHOBMIEHHON0 B TaKOW CTpaHe CpoKa AeNCTBUA WCKIYUTENbHONO npaBa Ha 3TU
npomsBeaeHns 1 He nepeweawnx B obuiecteeHHoe aocTtosiHne B Poccuiickon depnepauunmn
BCNeACTBME UCTeYeHUs npeaycMoTpeHHoro Koaekcom cpoka AenCcTBUS UCKIUYUTENBHOMO
npasa Ha HuX. [pn npenocTtaBNeHUM OXpaHbl MNPOU3BEAEHMSM B COOTBETCTBUMWU C
MeXAayHapoaAHbIMU AOoroBopamu Poccuiickon depepaunmn CpoK ANENCTBUS

NUCKJTIOUNTENBHOro NpaBa Ha 3TU MNPOM3BEAEHUS Ha TeppuTopun Poccuinckoint deaepaunm



HEe MOXeT npeBblwaTb CPOK AEUCTBUS WCKIKOUYUTENbHOro npasa, YCTAaHOBMNEHHOro B
CTpaHe NMponNCX0XAEHNS NMPOU3BEAEHUS.

MOMMMO POCCUMNCKOro rpaxKAaHCKOro 3akoHogaTenbCTBa U HOPM MeXAYyHapoAHOro
npaea, cnegyer TakXe yuyuTbiBaTb O06bldan penosoro o6opoTa, KOTOpble MOryT
perynupoBatb npeanpuHUMaTeNbCKyD AeATeNIbHOCTb B Ccdepe Hayku, nuTepaTypbl U
ncKyccTBa (He3aBMCMMO OT TOro, 3aPUKCMPOBAHbI 1M OHU B KAKOM-NNM60 AOKYyMeHTe - n. 1
ct. 5 TK P®). O6blvam pgenosoro obopoTa, npoTmBopedvalime obssaTtesibHbIM AN
YYACTHUMKOB COOTBETCTBYIOLWErO0 OTHOLWEHUS TMOJIOXKEHUSAM 3akoHoZaTesbCTBa WU
AO0roBopy, He NpUMEHSITCS.

Ba)kHOe npakTuyeckoe 3HadeHne uMelT NybsinkKyemble pelleHMs N0 KOHKPETHbIM
aenam (npeueneHTbl), @ Takxke 0630pbl NPaKTUKU PacCMOTPEHUS OTAENbHbIX KaTeropum
CMOpPOB N UHble peKoMeHAaUWn BbICWKNX CyaebHbIX MHCTaHUWUIM, KoTopble Ny6snKyoTcs B
XypHanax "btonneteHb BepxoBHoro Cyaa Poccuinckon depgepaunn” n "BecTHUK Bbicliero
ApbutpaxHoro Cyaa Poccuiickon ®depepaunn”.

HecMOTpS Ha TO 4YTO OHWM He HBASAKOTCA WCTOYHMKAMW nMpaBa, WX Ppofib B
yCTaHOBNEHUN eanHOoO6pa3Horo noaxoaa B NpMMEHEHUM COOTBETCTBYIOWMX HOPM BecCbMa

CYLLIECTBEHHA.

1.4. Cyb6bekTbl aBTOPCKOro npasa

B oOTHOWeEHUAX, CBSI3@aHHbIX C CO34aHMEM, WCMOJSIb30BAaHMEM W pacnopsiXKeHunem
aBTOPCKMMUM npaBamun, ydactByeT 6osiblioe Yncno cybbekToB, KOTOPbIMU MOryT 6bITb Kak
rpa)kgaHe, Tak v ropuvamnyeckme nuua.

CybbekTaMm aBTOpPCKOro npasa MOryt ObiTb aBTOpbl MNPOU3BEAEHUMA HayKW,
nuTepaTypbl UM UCKYCCTBA, a TakKXe WX NpaBonpeeMHWKW, pabotoaaTtenn wu apyrue
nvua, npuobpeTatowme aBTopckMe npasa no 3akoHy WM AOroBopY.

B HacToswee BpeMa O4HMM M3 OCHOBOMONAraloLWmx NpUHUMNOB, 3aKpenneHHbix MK
PO (n. 3 cT. 1228), saBnserca MnoNOXeHWe O TOM, UYTO WCKIK4YUTENIbHOE MNpaBO Ha
pe3ynbTaT WHTEeNNeKTyanbHOW  AedATeNIbHOCTU, CO34aHHbIA  TBOPYECKUM  TpyAaoM,
nepBoHa4yasibHO BO3HMKAET y aBTopa. K ApyrMMm nnuamM ykasaHHoOe NpaBo MOXET nepenTu
OT aBTopa TOJSIbKO MO AOroBOPY WU MO UHbIM OCHOBAHWUSIM, YCTAHOBJ/IEHHbIM 3aKOHOM.

ABTOPOM MNpU3HAETCs rpa)KaaHWH, TBOPYECKMM TPYAOM KOTOPOro npousBeneHue
Cco34aHo.

He npu3HatoTca aBTopaMu  pesynbTata UHTeNSIeKTyalbHOWM  AesATeNbHOCTU
rpakaaHe, He BHecClUMe JIMYHOIro TBOPYECKOro BKAaZa B Co34aHMe Takoro pesysbTtaTta (CT.

1228 TK P®). B TOM uucne rpaxjaHe, OkKa3aBluMe aBTOpPY TaKoro pesyfbTaTa TOJbKO



TeXHU4YecKoe, KOHCYbTauMOHHOE, OpraHn3aLmMoHHOE UK MaTepuanbHoe COAENCTBUE NN
nomowb nMb6o TONbKO cnocobcTBoBaBlME OMOPMIEHUIO NMpaB Ha TakKOW pe3ynbTaT WUau
ero ucnosb3oBaHuve. He nNpu3HaAKOTCS aBTOpaMM TaKXe rpaxzaaHe, OCywecTBnsBLMe
KOHTPOJ/Ib 3a BbIMNOJIHEHMEM COOTBETCTBYOWMX paboT. Tak, HanpuMmep, aBTOPOM TaKOro
npousBeAeHnsi, Kak KypcoBass unum aunsiomHas pabota, aBAsSeTcsa ero cospatenb -
CTYLAEHT, @ He HayudHblh pykoBoauTenb. PasymeeTtcsi, OH NpuU3HaeTcs aBTOPOM MNpu
ycnoeum, 4yto ero pabota He ckayaHa wn3 WMHTepHeTa M HOCUT CaMOCTOSTENbHbIN,
TBOpPYECKMN XapaKTep.

CornacHo ct. 18 'K P® BO3MOXHOCTb MMETb NpaBa aBTOPOB NPOU3BEAEHUNN HayKW,
nuTepaTypbl U WCKYCCTBA BXOAUT B COCTaB MPaBOCMOCOBHOCTM rpaxaaHWHa, KoTopas
BO3HMKAET B MOMEHT ero poXaeHusa wu npekpawaerca cMmepTbio. Cnepgyetr ocobo
NOAYEPKHYTb, YTO 4SS MPU3HAHUS NMLA aBTOPOM COOTBETCTBYIOLWEro Npou3BeneHUs He
MMeKT 3Ha4yeHUs HW ero BO3pacT, HM COCTOSsHME peecnocobHocTu. Hanpumep, Ha
NpakTUKe BCTPEYalTCa Cryyau, Koraa B Bo3pacTe Tpex - WeCTU fieT pUCYHKKU cospatoT
AeTun, ctpagarowme aytmamoM (OT rped. "autos" - caM - ncmxonaTtonornyeckoe CoCTosiHUE,
Npy KOTOPOM JIMYHOCTb NOrpy>XXeHa B COBCTBEHHbIE BHYTPEHHME NEPEXMNBAHUS).

Ona ocywecTBneHms aBTOPCKUX MpaB TpebyeTca A[OCTMXEHWe onpeneneHHoro
Bo3pacTta. Ecnin aBTOpoM npousBeneHuna ABNSeTCcs nnuo, He agocturwee 14 nert, To ero
aBTOpCKMEe rpaBa OCYLLeCTBAST 3aKoHHble npeacTtaButenn (poauTtenn, OMneKyHbl).
HecoBeplieHHONEeTHNE B Bo3pacTe oT 14 po 18 ner BnpaBe caMoCToATeNbHO, 6e3
cornacusa  poauTenen, YCbIHOBUTENeM W nonedyutens OCywecTBAaTb NpaBa aBTopa
npousBeaeHns Hayku, nutepaTtypbl nnm nckyccrtea (ct. 26 MK PO).

pakgaHe, OrpaHU4YeHHble CyAOM B AeeCrnocOobHOCTM, MOryT OCYLWeCTBSATb CBOMU
aBTOpPCKMe npaBa ToNbKo ¢ cornacusa noneuntenen (ct. 30 MK PO).

3a rpaxgaH, nNpu3HaHHbIX CyAOM HeaeecrnocobHbIMW, aBTOPCKME rnpaBa
OCYLLEeCTBASAKT UX oneKkyHbl (CT. cT. 29, 32 K PO).

Kak n ct. 9 30AlN PO, cT. 1257 K PO 3akpensigeT npe3yMmnuuio aBTOpCTBa: Npu
OTCYTCTBMM AOKa3aTeNbCTB MHOIMO, aBTOPOM MPOM3BEAEHUS CUMTAETCH SINLO, YKa3aHHOe B
KayecTBe aBTopa Ha oOpuruHasne wunm 3k3eMnaspe (Konuu) npousBeaeHus. 3Ta
npe3yMmnuusa A4encTByeT U B OTHOLWEHUM aBTOpa, YKa3aHHOro noa ncesgoHMMOM.

[ONns BO3HMKHOBEHMSI aBTOPCKMX MpaB HeobxoauM opuanyeckmin dakTt - cosgaHue
npousseaeHuns. B oTanuyme oT NnaTeHTHOro npasa ANS BO3HWKHOBEHWS, OCYLLECTB/EHUSA U
3aWMTbl aBTOPCKUX NpaB He TpebyeTcs perncrpaumu npomsBeneHus wunm cobniopeHus

Kaknx-nmbo MHbIX opManbHocTen (N. 4 cT. 1259 MK PO).



B oTHOweHun nporpamMm ana 2BM mn 6a3 gaHHbIX BO3MOXHA perncrpauus, Kotopas
OCYLLECTBASETCS Mo XenaHu npasoobnagatenss B COOTBETCTBUM C nMpaBunamum cT. 1262
MK PO.

Ocobon cneundunkon obnagatT oTAeNbHble CybbekTbl aBTOPCKOro npasa, K
KOTOPbIM rpexae BCero creayer OTHecTum coaBTopoB. CornacHo ct. 1258 K PO,
rpakgaHe, cosgaslive npou3BeAeHWe COBMECTHbIM TBOPYECKUMM TpyaoOM, MPU3HAKTCS
COaBTOpaMu He3aBUCMMO OT TOro, obpasyeT N Takoe NnpousBeaeHne Hepas3pbiBHOE Lenoe
WKW COCTOMUT U3 YacTen, Kaxkaas U3 KOTOpPbIX MMeeT CaMOoCTosITeNIbHOE 3HaYeHMe.

CoaBTOpPCTBO YC/NOBHO NoApasfenserca Ha ABa BMAA, KOTOpble OT/IMYalTCs
PasfINYHbIM PEXMMOM MUCMNOJSIb30BaHUS NMPOU3BEAEHUN:

- pas3jenibHOe COaBTOPCTBO BO3HMKAET Toraa, Koraa CoaBTOpbl UMMEKT eauHoe
aBTOpPCKOE MpaBO Ha Npou3BeAeHue, COCTosILee M3 CaMOCTOSTeNbHbIX YacTen, KoTopble
MOryT 6bITb MCNO/Ib30BaHbl HE3ABUCUMO ApYyr OT Apyra (HanpuMmep, NecHs, COCTosLlas u3
CNOB N My3blkM). YacTb Npomn3BeaeHns, UCMOSIb30BaHME KOTOPOM BO3MOXHO HE3aBUMCUMO
OT ApYyrunx 4acTten, TO eCTb 4YacTb, MMelLWasi CaMOCTOsATE/IbHOEe 3HadeHue, MOXeT 6bITb
NUCMoNb30BaHa ee aBTOPOM MO CBOEMY YCMOTPEHWUK, eC/In MHOe He npefyCcMOTpeHo
cornaweHmemM Mexay coaBTopaMu;

- HepasaenbHOe COoaBTOPCTBO nMpeanonaraeTr, 4YTOo COaBTOPbl MMeKT eanHoe
aBTOpCKOe npaBO Ha npousBeaeHne, obpasyluee eanHoe HepaspbiBHOE LUesoe
(npousBeneHnsa 6paTtbeB BalHepoB). lNpun 3TOM HM OAMH M3 COABTOpPOB He Bnpase 6e3
AOCTaTOYHbIX OCHOBaHWIM 3anpeTuTb UCMOJSIb30BaHNE TaKoro npon3seaeHus.

MpaBo Ha ncnosb3oBaHMe NO6Oro COBMECTHOr0 NPOMn3BeAEeHUS NPUHAANEXUT BCEM
coaBTopaM. OHM MOryT periameHTMpoBaTb CBOW OTHOLWIEHMS B3aWMHbIM COrfnalleHUeM,
KoTopoe MoXeT OblTb 3aknwyeHo Ha nwbon cragum  Cco3paHusa  KOMNEKTUBHOMO
NpousBeAeHNs UM Aaxe nocne ero 3aBepLueHmns.

Jloxoabl OT COBMECTHONO WCMO/b30BaHWS MNPOWU3BEAEHMUS, CO3L4aHHOro B
COaBTOPCTBE, pacnpeaensiTcs Mexay BcemMm npaBoobnapgatensaMm noposBHY. WHoM
NnopsiAOK pacnpeeneHns 4oXo40B MoXeT 6bITb NpeayCcMOTPeH corsalleHmMeM CoaBTOpOB.

PacnopsipkeHne UCKAKYUTENbHBIM MNpPaBOM Ha rMpou3BeAeHue, Cco3A4aHHoe B
COaBTOpPCTBE, oOcywecTBnserca npasoobnagatensamMm coBmMecTHo, ecnn K PO He
npenycMoOTpPEeHO MHoe.

Kaxabl1 U3 CoaBTOPOB BrpaBe CaMOCTOSATENIbHO NMPUHMMATbL Mepbl MO 3almTe CBOUX
npas, B TOM 4ucne Torga, Koraa coO34aHHOe coaBTOpaMu npousseaeHne obpasyeTt
Hepa3pbIBHOE Lesoe.

MoMMMO CcoaBTOpOB, CybbekTaMM aBTOPCKOr0 NpaBa SBMASAKOTCA  aBTOpPbI

Npon3BoAHbIX NpousBeseHnn (cT. 1260 MK P®). M npuHagnexaT aBTOpPCKME npaBa Ha



oCyLlecTBNeHHY nepepaboTky agpyroro (OpurMHanbHOro) rnpousseneHus. ABTOpaMu
NPOM3BOAHbIX  MPOMU3BEAEHUN  SABASIKOTCA  NEepeBOAYMKM  JITepaTypHbIX  TEKCTOB,
apaHXUPOBLLUMKN MY3blKanbHbIX NPOU3BEAEHUIN, ApaMaTypru, co3aarolime KMHOCLeHapum
N3 4YbnX-NNM60 poMaHOB, NOBECTEN, N Apyrue nepepaboTyumku.

K cybbekTtaM aBTOpCKOro rnpasa, cornacHo cr. 1260 K P®, oTHoCATCA coCcTaBUTENMN
COOpPHMKOB N aBTOPbl MHbIX COCTaBHbIX Npoun3BeaeHnn (aHTONOrnm, aHumknoneann, 6asbl
AaHHbIX, aTtnaca unu Apyroro nogobHoro npousseneHus). VIM npuHaanexaT aBTOpCKue
npaea Ha OCylecTBNeHHble uMKM noabop WAWM  pacnonoXeHue  MaTepuanos
(cocTaBUTENbLCTBO).

MepeBoagunk, coctaBuTenb SMBGO MHOM aBTOpP MNPOU3BOAHOINO WAM COCTABHOrMO
npousBeaeHns OCyLecTBASIeT CBOM aBTOPCKME npaBa npu ycnosuu cobnwogeHus npas
aBTOpPOB MpoOM3BEeAEHUN, UCMOSb30BAHHbIX A/ CO34aHMSA MPOM3BOAHOIO UM COCTaBHOMO
npousBeaeHus.

ABTOpCKMe npaBa nepeBoayvnKa, COCTaBuUTENS U MHOMo aBTopa MPOM3BOAHOIO UK
COCTaABHOMo MpoOM3BEAEHUS OXPaHATCA KaK MpaBa Ha caMoCcTosaATeNlbHble 06beKTbl
aBTOPCKMX MNpaB HEe3aBMCMMO OT OXpaHbl NpaB aBTOPOB MNpPOM3BEAEHWIN, Ha KOTOPbIX
OCHOBAHO MpPOM3BOAHOE WM COCTaBHOe npousBegeHune. Tak, HanpuMmep, pelleHuem
apbutpaxHoro cyaa otkasaHo B ucke 3A0 k 3A0 "lMpancBoTtepxaycKynepc Ayaut" o
npekpaweHn HapyLleHns aBTOPCKMX NpaB UCTLUA Ha PyCCKUM nepesod T. nuTepaTypHOro
npoussegeHns MCOO nyTeM npekpalleHus pasMelleHust Npou3BedeHns UCTUa Ha caunTte
OTBEeTYMKa B ceTU MIHTEpHET U B3bICKaHUS KOMMNEHcaUnK.

Cya w™MoTmBMpoOBan OTKa3 B MCKe TEM, 4YTO pa3yMHbIM [OEUCTBMEM SBNSETCS
OrpaHU4yeHne UMYLLEeCTBEHHbIX ABTOPCKUX MpaB Ha MepeBoj MNpOuU3BeAeHUsA MnyTeM MUX
nepegayu nuuy, BnagerweMmy OCHOBHbIMU UMYLLLECTBEHHbIMW aBTOPCKMMW NMpaBamu.

CyA, B 4acCTHOCTM, OTMETW/, 4YTO ewe A0 BO3HUMKHOBEHUS WMYLLECTBEHHbIX
aBTOPCKUX MpaB Ha pPYCCKWUI nepeBo Npoun3BeaeHMs, aBTOPOM KOTOporo sensetcs T., OH
yctynun ux Komutety no MCOO (KMC®O) - Bnagenbuy MWCKIIOYUTENbHbIX aBTOPCKUX
npas Ha npousBeneHne. O6 3TOM CcBMAETENbCTBYET NMLEH3NOHHOE COornaleHue.

MyTeM TONKOBAHUS YCNOBUI JIMLLEH3MOHHOIO COrnalleHus cyz npuiien K BbiBoay O
TOM, YTO Y UCTUA OTCYTCTBYIT UCK/OYUTENbHbIE UMYLLECTBEHHbIE aBTOPCKME MpaBa Ha
ncnonb3oBaHne pycckoro nepesoga MCOO, BbinonHeHHoOro T. B cuiy nMUEH3MOHHOro
cornaweHms CcyaoM KOHCTaTUpyeTCcs MNpUHAANEeXHOCTb aBTOPCKMX npaB Komuteta Ha
MCOO Ha Bcex d3blkax W MpU3HaHWE JINUEH3MaToOM aBTOPCKMX npaB KomuTteTta Ha
PYCCKOM fi3blIKe.

KaccaumoHHass MHCTaHUMS YyKasana, 4TO Cy4d nNepBOM WMHCTaAHUUM BEPHO

MOTUBUPOBAa CBOW BbIBOA O TOM, 4YTO orpaHn4yeHne MMyLecTBeHHbIX aBTOPCKMX MpaB Ha



nepesosa nNpousBeaeHMs nNyTeM WX nepejayn nuvuy, BhagewweMy OCHOBHbIMU
MMYLLECTBEHHbIMW ABTOPCKMMM MpaBaMu, $BNSEeTCs pa3yMHbIM  AEeWUCTBMEM. ITO
NnoATBEPXAAETCA B TOM UYMUC/IE U OLUEHEHHbIM CyaoM nucbMoM ®oHaa Komuteta no MOCO
06 OCHOBHbIX Uensx AeatenbHoCTU 3Toro KomMuTeTta B CpaBHeHMM C obCToATenbCTBamMu
aena.

Kpome TOro, cya npasuibHO AOMOSIHUTENBHO COCNancad Ha TO, 4YTO 3awuTe
noanexaTt npasa obnagaTtenem UCKIIUYUTENbHbIX aBTOPCKUX MpaB Ha npou3BeaeHwue, B
TOM 4yucne nyTeMm npekpalweHns HapyleHus npasB W BbiMJaTbl KOMNeHcaumu. OaHako
ncTelu TakMMW npaBaMu He obnagaer, a nepeBOAYMK MOb3YyeTCs TONbKO aBTOPCKUM
NnpaBoOM Ha CO34aHHOE UM MNPOM3BOAHOE NpoU3BeAEeHME TOIbKO NpU yCnoBum cobnoaeHuns
UM NpaB aBToOpa Npou3BeAeHUs, noaBepruerocs nepesoay.

B cBs3M C 3TUM pelweHne apbutpaxHoro cyaa 6bino octaBneHo 6e3 naMeHeHus, a
KaccaumoHHas xanoba - 6e3 ygosneTBopeHns <23>.

<23> lNocTtaHoBneHne degepanbHOro apbutTpa>xHoro cyaa MoCKoOBCKOro okpyra ot
10 utoHsa 2002 r. N KI'-A40/3481-02.

ABTOp npou3BeaeHusi, noMmeweHHoro B CcHbopHUKE WAM  MHOM  COCTaBHOM
npousseaeHnn, BrpaBe MCMNoMb30BaTb CBOE MNpou3BeAeHMe He3aBUCMMO OT COCTAaBHOIMo
npousBeaeHnsl, ecnm WHoe He npeayCcMOTPeHO AO0roBOpOM C co3gaTtesieM COCTaBHOMo
npouseeaeHus.

ABTOpCKMe npaBa Ha nepesod, COOPHWK, MHOE MNpPOU3BOAHOE WN COCTaBHOE
npousBeAeHne He MpensaTCTBYT APYrMM nuuam nepesoanTb Nubo nepepabatbiBaTb TO
Xe OpuUrnHanbHoe npousBedeHue, a TakXe co3jaBaTb CBOM COCTaBHble MNMpou3BeAeHus
nyTem nHoro noabopa nan pacrnosioXeHust Tex xe MaTepuanos.

N3patento sHUMKIONEeAUn, 3HUMKIONeAMYEeCKUX CcoBapen, nepumoanyvyecknx wu
NpoAo/HKAKWMXC  COOPHMKOB  Hay4dHbIX TPyAoB, raseT, XYypHanoB U  Apyrux
nepuoanyecKkmnx U3gaHnm NpuHaAANeXunT NpaBo MCNOMb30BaHUA Takux nsgaHun. Mapatennb
Bnpase npu ntob6oOM NUCMONb30BaHMN Takoro n3gaHus ykasblBaTb CBOE HaWMeHOBaHME WUIN
TpeboBaTb ero ykasaHusi. Hanpumep, MHOrme m3gaTenbCTBa MOJb3YHOTCA TaKoWM
dopmynuposkon: "lMepenedatka n nwboe NCNonb30BaHME MaTeEPMAnoB BO3MOXHbl TOIbKO
C NMUCbMEHHOro paspelleHns peagakummn”.

ABTOpPbl WM WHble obnagaTenn WCKAKYUTENbHbIX MpaB Ha MNpou3BeaeHus,
BK/IIOYEHHbIE B Takue M34aHUS, COXPaHSAT 3TU NpaBa He3aBMCMMO OT MnpaBa uspaTtens
WAn ApPYrnx SNl Ha WMCNOJSb30BaHME TakKuMX U3JaHuMin B UesioM. UCKIYeHMeM U3 3TOoro

npasuna ABNAKOTCA Clydan, Korga 3T WUCKIAKYUTENbHbIE MpaBa 6binn nepeaaHbl



ns3pgaTtento Uan Apyrum nuuam nmbo nepewnu K usgaTtento Uau Apyrium nvuam rno MHbIM
OCHOBaHMUSAM, NpeayCcMOTPEHHbIM 3aKOHOM.

CnepyrowmMm CcybbeKTOM aBTOPCKOro nmnpaBa SABASAKOTCA aBTOPbl  CHYyXe6bHbIX
npousseaeHnin. CornacHo cT. 1295 MK P® cnyxebHbiM aABNsSieTCS Npou3BeAeHUE HayKu,
nuTepaTypbl WM UCKYCCTBA, CO34aHHOEe B npeaeniax YCTAaHOBMAEHHbIX Ana paboTHuKa
(aBTOpa) TpyAaoBbix 06593aHHOCTEN.

NcknountenbHoe npaso Ha  cnyxebHoe  npousBeaeHune NpUHAANEXUT
paboToaaTtento, eciM MHOEe He NpefyCMOTPEHO TPYAOBbIM WU WUHBLIM AOrOBOPOM MeXAay
paboTtogateneM n aBToOpoM.

NcknountenbHoe npaBo Ha cnyxebHoe npousBeneHne NpUHAANEXUT aBTopy, ecnu
paboTogatenb B TedyeHWe Tpex NeT COo AHSA, Koraa cnyxebHoe npousseaeHune 6bi10
npenocTaBeHO B ero pacrnopshXeHue, He HAa4yHeT UCMOSib30BaHMe 3TOro npou3BeaeHus,
He nepefacT UCKJIKYUTENbHOE NPaBO Ha Hero ApyroMy svuy uUauM He coobWuT asBTopy O
COXpaHeHMKN Npom3BeaeHNs B TalHe.

Ecnn B TedyeHue Tpex net paboToaaTenb HadHET WUCMONb30BaHue cnyxebHoro
npounsBesieHusa Unn nepenact UCKIYNTENbHOE NMpaBo ApPYroMy nuuy, aBTop MMeeT npaso
Ha BO3HarpaxaeHue. ABTop npuobpeTaeT ykKasaHHOE MpaBO Ha BO3HArpaxaeHuve n B
cnydyae, Kkorga pabortodaTtenb MPUHSAN  pelleHne 0  COXpaHeHun  cnyxebHoro
npoussBeaeHnss B TalHe WM No 3TOWN MNPUYMHE He Hadan UuCnosib3oBaHuMe 3Toro
npou3BeaeHUss B yKa3aHHbIA CpOK. PasMep Bo3Harpa)xaeHusi, yCnoBus WU NOPSAOK ero
BbiNNaTbl pabotodaTtesnieM onpeaenstTcs AOroOBOPOM MexAay HMM M paboTHWMKOM, a B
Ccny4dae cnopa - cyaoM.

B cnyyae, Korga B COOTBETCTBUMM C M. 2 CT. 1295 K P® ncknwouuntenbHoe rnpaso Ha
cny>xebHoe npousBeaeHne NpUHALNEXWUT aBTopy, paboToaaTenb BrNpaBe MCMNOMb30BaTb
Takoe npousseaeHne cnocobamu, ob6ycnoBneHHbIMU LEeNbi CnyxebHoro 3agaHus, U B
BbITEKAKOLWNX M3 3aaHUs npegenax, a Takxke obHapoaoBaTb Takoe NpousBeneHune, ecnu
AOrOBOPOM MeXAY HMM N paboTHMKOM He NpeayCMOTPEHO UHOE.

Mpn >TOM He oOrpaHuMymBaeTCcsd nMpaBO aBToOpa WCNOAb30BaTb CnyXxebHoe
npousseaeHne cnocobomM, He 0byCnOBIEHHbIM LieNblo CNyXXebHOoro 3ajaHuns, a Takxe XoTs
6bl N cnocoboM, 06yCcnoOBNEHHbLIM LENbo 3adaHus, HO 3a npeaenaMu, BbiTeKawWUMU U3
3a4aHusa pabotoaaTtens.

Mpn ncnonb3oBaHUKM CNyXebHoro npouseeaeHns paboToaaTenb MOXeET yKa3blBaTb
CBOE UMS UK HauMeHoBaHWe nnbo TpeboBaTb Takoro yKasaHus.

CybbekTaMm aBTOPCKOro rnpaBa SABASAKTCA HACAeAHWUKU U UHble NpaBoMNpeeMHUKN,
TaK KaK MUCKNYUTENbHOE NpaBo Ha npousBedeHne nepexoauT no Hacneactsy (cT. 1283
K PO).



OcHoBaHMeM pans rocyAapCTBEHHOW pervcrtpaumMm nepexoda WCKIKYUTENbHOMO
rnpasa Mo HacneacTBYy SABMISETCA CBUAETENLCTBO O NMpaBe Ha Hac/eACTBO, 3a UCK/IKOYEHNEM
cnydasi, npeaycMoTpeHHoro cT. 1165 Kogekca.

CornacHo ct. 1267 'K P® aBTOp Brpase ykasaTb JIMLO, HA KOTOpOe OH BO3naraeTr
OXpaHy aBTOPCTBa, MUMEHM aBToOpa M HENPUKOCHOBEHHOCTU MpOu3BEAEeHUs Mocne CBOeK
CMepTU B nopsiake, NpeaycMOTPEeHHOM ANS Ha3HadeHust UCNosHUTensa 3asewaHumsa (CT.
1134). 2TO MU0 OCYyWECTBASET CBOM MOJITHOMOYMS MOXU3HEHHO.

Mpn OTCYTCTBMM TakKUX YKasaHUA WKW B CNy4vyae OTKasa Ha3Ha4YeHHOro aBTOpPOM
nvua oT UCMNOSIHEHMS COOTBETCTBYHOLWMX MOSTHOMOYMI, @ TakKXKe nocne CMepTu 3TOro sunua
oxpaHa  aBTOpCTBa, MWMEHM aBTopa W  HENPUKOCHOBEHHOCTWU  MNpOM3BeLEHUS
OCYLLeCcTBNaeTca HaclegHMKamMu aBTopa, WX rpaBoOMNpeeMHUKamMm W ApYyrumu
3anHTEpPEeCOBaHHbIMK NNLAMMU.

K cybbektaMm aBTOpCKOro npaBa cneayeT OTHeCTM W opraHm3auum,
OCYLLEeCTBNSAOLWNE KOIIEKTUBHOE yrpasBsieHe aBTOPCKUMUN U CMEXHbIMU NpaBamu.

CornacHo cT. 1242 TK PO obnagatenn aBTOPCKMX W CMEXHbIX MNpas MOryT
co3ZaBaTb OCHOBaHHble Ha 4JEeHCTBE HEeKOMMep4yecKue opraHmsaumu, Ha KoTopble

BO3J1ara€eTcd ynpaBJsieHne COOTBETCTBYHOLWMMIN NpaBaMnN Ha KO/IJIEKTUBHOMN OCHOBE.

1.5. O6bekTbl aBTOPCKOro npasa

TBopuecTBO npeacrasnsger cobon NO3HaHME HOBOro, paHee Heu3BEeCTHOro u
AO/MKHO NpUBOAUTL K HOBOMY, paHee HeM3BEeCTHOMY pe3yfibTaTy.

Kak oTMevaeT U.A. 3eHuWH, "TBOpPYECTBO - CY6bEeKTUBHbLIN KpuTepui... oaTomy,
XOTS MO AAHHOMY BOMPOCY HaNMCaHO HeMano CTaTeM U KHUM, A0 CUX MNOp He yAanocb
HanTn obLlenpmemMnemMoro Kputepus TBOpYeCKOn aedTtenibHOCTM. CrneayeT npusHaTb, YTO
Ha NpakTUKe KpUTEepuUn TBOpYEeCTBa C MOJSIHbIM OCHOBAHWMEM CBOAMUTCA K YCTAHOBJIEHWUIO
dakTa CaMOCTOATENbHOrO CO34aHuUsA pe3ynbTaTa WHTENNeKTyallbHOW AeATeNbHOCTU.
MHaue rosopsi, TBOp4Yeckor no obwemy npasuny npulHaeTca nwbas yMcTBeHHas
AesTeNbHOCTb, U pe3ynbTaT 3TON AeATe/IbHOCTU OXPaHSAETCs aBTOPCKMM MNpaBoOM, eC/in He
AO0Ka3aHOo, YTO OH SIBNSETCA CneacCTBMEM NPSIMOro KONMMpoBaHuA, "nMupaTtcTtea”, nnaruara,
nmbo oH BOO6LLE MO 3aKOHY He MOXeT ABNATbCA 06beKTOM aBTOPCKOro npasa. To eCcTb
nMeeT MecTo cBoeobpasHas nNpe3yMnuus TBOPYECKOro XapakTepa Kak caMon YMCTBEHHOWM

AesaTenbHOCTU, Tak U Nboro U3 ee pe3ynbTaToB..." <24>.



<24> 3eHnH W.A. WHTennektyanbHass COBCTBEHHOCTb W HoOy-xay: Y4yebHo-
npaktnyeckoe nocobue / MOCKOBCKMM TrOCYAapCTBEHHbIN YHMBEPCUTET 3SKOHOMMUKMU,

CTAaTUCTUKN N MHpopMaTmku. M.: MOCU, 2001. C. 23.

TBopueckas AesaTeNbHOCTb - 3TO AeATeNbHOCTb 4YesloBe4yeCckoro Mo3ra, KOTOpbIi
cnocobeH co3pgaBaTb TONLKO mMaeanbHble obpasbl, @ He npeaMeTbl MaTepuanbHOro Mupa.
OaHako ansa Toro, 4tobbl 6bITb 06BLEKTOM OXpaHbl, NPOU3BEAEHME HayKW, nuTepaTypbl U
WCKYCCTBA [AO/DKHO ObITb AOCTYNHO ANs  BOCNPUATUS  4YENOBEKOM, T.e. JAOJHKHO
CywecTBoBaTb B Kakon-nmbo obbekTnsHom dopme.

O6bbvekTmBHasa ¢dopmMa npousBeaeHuUss Bcerga 6Obina M ocTraeTca OAHUM U3
nokasartenen passutna obwectsa. OagHOM M3 nepBblX (OPM Mpou3BeaeHUs, Kak
M3BECTHO, 6bINM HacKanbHble PUCYHKW. HackanbHble pocnucu B newepax (KxHon
®paHuunmn, CesepHon NcnaHmm v Ap.) BbINOAHSANNCE 3E€MASIHBIMU KpacKkaMuy, YepHOW caxen
W ApEeBEeCHbIM yrneM C NOMOLWbK paclienseHHbIX Mafovyek U KyCcOo4KoB Mexa. ITO 6binu
n3o6paxxeHnsa oTAeNbHbIX 06BEKTOB ()KMBOTHbIX), @ 3aTeM U uenbiX cueH (oxoTa).

MosBneHne HackKanbHOro UCKycCcTBa O6bIYHO pacCcMaTpMBAETCS KakK CBUAETENbCTBO
obpeTeHunsa nogbMn 60nee pa3BUToOro, Yem y nx nNpealecTBeHHUKOB, MHTEN1eKTa.

B panbHenwem cnocoboM BbIpaXXeHUst MbICNEN U UCTOYHMKOM MHGOpMauumM cTana
NMMCbMEHHOCTb, KOTOpas no3Bonssa 3adukcupoBaTb MNpoM3BEeAEHME Ha  KaMHe,
nepraMeHTe, TKaHu u T.A4.

CtpemneHune k 6onee sipkoMy M NpaBaonoA0bHOMY OTpaXKeHWKo peanbHOro Mupa
npuBesio K BO3HMKHOBEHUIO XMBOMUCKU. WHTepecHo, 4To >wusonucubl XIII - XVI BB. B
KayecTBe OCHOBbl MUCMonb3oBanun gepeBo. Tak, JleoHapao ga BuHYM cuuTan kKunapwuc,
opex U rpyLy AayywmMm ass >XUBOMUCH.

B XVI B. genanucb nepsblie MOMbITKM 3anucu 3ByKa. 19 3TOro MCnosib30BajnCb
MeXaHM4yeckne  WHCTPYMEHTbl:  My3blKajibHble  LWIKATY/IKW, LWApMaHKW,  UIPYLUKK,
Tabakepkuy, 4acbl, 6alleHHble KypaHTbl, MNOAMGOHHbI W Ap. [Ons wu3bpaHHbIX Aaxe
NbiTannCb AenaTtb KapeTbl "CO 3BYKOBbIM COMPOBOXAEHMeM" - BMAMMO, NPOTOTUN
COBpPEMEHHbIX "MuUranok".

B XVIII B. eBponenckme Mactepa XWMBOMUCU LLUMPOKO Mcnonb3oBanu bymary, a B
XIX Beke 6ymara nony4duna pacnpocTpaHeHne W cpeaun PYCCKUX  XYOOXHWUKOB
(nensaxkHble 3Toabl A. MBaHoBa u C. LLleapuHa).

Hapsay ¢ npousBeaeHusiMuM mn3obpasnTenbHOro MCKyccTBa CriefylowmMm 3TanoMm B
spontoumn  dopMbl npousBeaeHuns ctana dotorpadusa. [epsas doTorpadus 6bina
nonydyeHa >XosedoMm HbencoMm. T[locne HeEOAHOKPATHbLIX MNOMNbLITOK Hbenc noay4mn

3adumkcmpoBaHHoe nsobpaxeHune B 1822 r.



B 1826 r. Hbenc C noMOWbIO KaMepbl-O6CKYypbl MNOAYYMT Ha MeTaIMYecKomn
naacTuHe, NOKPbITOM TOHKMM cnoeMm acdanbTa, BUA M3 OKHa cBoer Mactepckon. CHMMOK
OH TaK M Ha3Ban - rennorpadums (CoOMHEYHbIA PUCYHOK).

B 1829 r. Hbenc 3aknwouyun [A0roBop O COTPYAHWYECTBE C  XYOOXHUKOM-
aekopatopoM Jlym >XXakoM MaHpe [darepoM, KoTopbii B 1839 r. co3man nepBbii
NpakTU4YHbIN MeToh doTorpadun, N3BECTHbIN Kak agarepotunus. B 1885 r. 6binm co3aaHsbl
"ABMXYLLMECS KAapTUHKKU" - caMblil CTapbli COXpaHMBLWIMNCA GUNbM 6bln CHAT Jlyn Sme
OrtocTteH Jle NpeHC KaMepomn, 3anaTeHToBaHHOM B BennkobputaHmm 16 Hos6ps 1888 r.

MaTeHT Ha KOMOBWMHMPOBAHHYI KWHOKamepy nonyynnu 6patba Jlym u OriocT
Jllombep. BpaTbsa npeactaBmnm napuxckom nybnunke ceoe nsobpeteHne, yCTpomsB NepBbIi
NybnunyHbIM NaaTHbIM KMHOCeaHC B noaBasne "lpaH kade" Ha 6ynbBape KanyuuHoB. Kak
M3BECTHO, MMEHHO C noka3sa dunbma "MpubbiTe Nnoe3ga Ha Bok3an Jla-CboTa" Hayanachb
UCTOPUS MUPOBOro KUHO. B XX B. KMHODWABbMBI 6blNM MpuU3HaHbl OAHWMM W3 BWAOB
npounsBeaeHun.

B 1887 r. B CLLA ToMacoM 2aAMCOHOM 6bln 3anateHToBaH ¢oHorpad - oaAnH M3
nepsbIX NPMO6OPOB AN MEXaHMYECKOW 3annucu 3ByKa U ero BOCNpou3BeaeHus.

B 1888 r. Hemey 3SOMunb bepnuHep wn3obpen rpammodoH. [lepBass B Mupe
rpamMmodoHHasa niacTuHka 6bina M3rotoBneHa us uennynoumga, a B 1897 r. BMecTo Hero
CTasin UCMoNb30BaTb AUCKU U3 LWesaka, wnata n caxu. NosaHee wennak 6bln 3aMeHeH
CUHTETUYECKMMU cMonaMu. LLinpokoe npuMeHeHne nonyymsia BUHUAUTOBASA CMoONa.

B 1907 r. nosiBuncs "rpaMmmodoH HOBOro rnokoneHusa" nog HasBaHueM "natedoH" -
no HasBaHUK dpaHuy3ckon dupmbl "MaTt3", rae cnyxun ero mlobpertatenb [MNbOH
Kemmnep. "Awmk ¢ My3blkon" oTnnyancs pasMmelleHneM pyrnopa BHyTpu kopnyca. Moutu
oAHOBpEeMeHHO ¢ doHorpadoM 6bin n3obpeTeH U NPUHLUN MarHUTHOM 3anMCcK 3BYKa.

BrnepBble MbIC/Ib O TOM, 4YTO HaMarHMyMBaHWe MOXeT ObiTb MCNO/b30BaHO ANS
3anMcu 3Byka, 6bina BbickaszaHa OsepnuHrom Cmutom B 1888 r. OnucaHHoe CMUTOM
YCTPOMCTBO MMENO MNpU3HaKM MarHMTodoHa: MarHUTHbIM HoOCUTenb UWHPOpMauun,
MeXaHM3M A5 ero nogavn U MarHUTHYO rosI0BKY.

BeeneHHbIn B 1953 rogy ctaHaapt RIAA (no nepsBbiM 6ykBaM Ha3BaHusa Record
Industry Association of America) yCTaHOBM/1 HOPMbl Ha YaCTOTHYK 3aBUCUMOCTb B
AvanasoHe 30 - 15000 Iu.

B 1978 r. 6bina co3gaHa ynydlleHHass Bepcus CTaHaapTa, NofyymBlUIEero Ha3BaHue
RIAA-78. B 1963 r. oHa BOwW/a B HauMOHaNbHble CTaHAapTbl 60NbWIMHCTBA CTpaH (B TOM
yncne n B FOCT 7893-79 B Poccun).

HoBbIM, peBOMIOLUMOHHLIM 3TanoM B MeToAax 3anuMcu 3ByKa CTann MeToabl,

NO3BOSIMBLUME 3anucbiBaTb M BOCNpPOU3BOAUTL uUndposyrd uHbopmaumwo. B 1980 r.



NOSIBUINCb  KOMMAaKT-AMCKW, KOTOpble CTaliu  CaMbiM  MNONYNSIPHbIM  HOCUTeNneM
3ByKko3anucu. B 1996 r. nossunucek amckm DVD (Digital Versatile Disk - yHuBepcanbHbIn
LUMdpOBOMN AUCK).

B uenom MOXHO cKa3aTb, YTO OCHOBHOWM nepeyeHb NpousBeAeHui copMmpoBasncs
B KOHUe XIX B. DTOT CMUCOK KOPPEKTUPYETCS C YYETOM BHOBb MOSABASAIOLWMXCA 06BHEKTOB.
Tak, HanpuMep, C pacnpocTtpaHeHneM VIHTepHeTa NosIBUINCL CETEBbIE NPOU3BEAEHUS .

Ona npusHaHua npousBeneHns o6beKTOM aBTOPCKOro npaBa paHee TpeboBanocb
Hannyme BO3MOXHOCTM ero BocrnpousseaeHns (ct. 134 OCHOB rpaxaaHcKoro
3akoHopaTenbctBa Coto3a CCP m pecnybnuk 1991 r.). 30All Takoro TpeboBaHus He
npeabasnan. He npepabsasnser noaobHbiXx TpeboBaHUMM WU HblHE  AeUcTByloulee
3aKOHOAATEeNbCTBO. DTO O3HA4YaeT, YTO OXPaHOM NONb3YHTCA AaXe Te 06bEeKTbl, KOTopble
Boo6LEe HEBOCNPOU3BOAMMbI B CBSI3U C OTCYTCTBMEM HEOBXOAUMbIX TEXHUYECKUX CPeacCTB.

HeobxoaMMoCcTb 06BbEKTMBHOM OpPMbI MOpoXAaeT Cropbl O TOM, 4YTO WMEHHO
ABNAETCS HenocpeAcCTBEHHbIM O6BHLEKTOM aBTOPCKO-MPaBOBOM OXpaHbl - ¢dopMa wamn
cogepxaHue npousseaeHusa. OaHWM uccrepgoBaTesniM rnonarakT, YTO aBTOPCKOE Mnpaso
NpU3BaHO 3aWMWaTb CO34aHHOE npousBeaeHue B LesioM - U GopMy, U coaepxaHue
<25>. [pyrue cuyuTaloT, UYTO CyTb aBTOPCKOro npaBa 3aK/4daeTcss B OXpaHe ¢opMbl
Nnpoun3BefeHnsl, a He ero coaepxaHusa <26>. [JymaeTcsi, 4TO OTBET Ha 3TOT BOMNpPOC
copepxutcsa B cT. 1259 pencreyrowero K P®, cornacHo KoTtopon ob6bekTaMnm aBTOPCKUX
npae SBASIOTCA NPOM3BEAEHUS HayKu, nuTepaTypbl W WUCKYCCTBA HE3aBUCUMO OT
AOCTOMHCTB M Ha3HauYeHUs Npou3BeaeHuns, a Takxke oT crnocoba ero BblpaxeHus.

<25> CM., Hanpumep: bpombepr T.B., Po3oB b.C. WHTennektyanbHas
COBCTBEHHOCTb: AEeNCTBUTENIbHOCTb MepexoAHoro nepuoaa M pblHOYHbIE MEepCneKTUBLI.
M.: MHULU PocnaTeHTa, 1998.

<26> CM., Hanpumep: Aioma P. JIntepaTypHasa n xyaoxectBeHHas CO6CTBEHHOCTD.
ABTOopckoe npaBo ®paHuum / TlMepeBoa ¢ dpaHuysckoro. OTB. pea. U.B. CaBenbesa
(npeancn. n koMMmeHT.). MNep. T.M. JlyknHa, 3.A. MNonsgkoa. M.: MexayHap. OTHOLUEHUS,
1989. C. 27; Ho3opueB B.A. HoBas 3pa B OXpaHe WUCKAYUTENbHbIX npas // MNMpaBo un
3KOHOMMKa. 1995. N 15 - 16. C. 2; MakaroHoBa H.B. ABTopckoe npaso. M.: lOpucts,
2000.

K P® cneumanbHO yKasblBaeT, UTO aBTOPCKME MNpaBa pacnpoCTPaHAITCS KakK Ha
obHapoaoBaHHble, Tak M Ha HeobHapoAOBaHHbIE NPOM3BEAEHUS, BblpaXeHHbIE B KaKOW-
nmbo obbekTMBHOM QopMe, B TOM 4ucne B MNUCbMEHHON, YCTHoOM ¢opme (B Buae

ny6nn4YHOro npomsHeceHusi, Nyb6AMYHOro MCNONHEHMS U MHOM nopgobHom dopme), B



dopMe n3obpaxeHus, B popme 3ByKO- UM Buaeosanmcu, B 06beMHO-NPOCTPAHCTBEHHOMN
dopme (n. 3 cT. 1259).

B n. 5 ct. 6 30AlNl 6bIN ycTaHOBAEH O06WMIA NPUHLUMMN: aBTOPCKOE MNpaBO Ha
npomsseaeHne WM npaBo COBCTBEHHOCTM Ha MaTepuanbHbli 0O6BLEKT, B KOTOPOM 3TO
npou3sBeaeHue BbipaXeHo, He CBA3aHbl, T.e. CYLWeCTBYIOT HeE3aBUCUMO APYr OT Apyra.

B HacToslwee BpeMsi NpaBO COBCTBEHHOCTU Ha Bellb BO3HMKAET B COOTBETCTBMU C
HopMamu TK P®, oTHOCAWMMKUCA K npaBy COBCTBEHHOCTM, T.e. MyTeM CO34aHUsS BeLuMu,
npuobpeTeHnss ee No AOroBopy M NO HEKOTOPbIM APYrMM OCHOBaHWAM (CT. CT. 218 - 234
K P®). B cBoto ovepeab, CT. 1227 TK PO ykasbiBaeT, UTO MHTENNEKTyallbHble NpaBa He
3aBUCAT OT NpaBa COBCTBEHHOCTWM Ha MaTepuanbHbli HOcuTenb (Belb), B KOTOPOM
BblpaXXeH COOTBETCTBYIOLMA pe3ynbTaT MWHTeNNeKTyanbHON JAeaTenbHocTU. [lepexon
npaea COBCTBEHHOCTM Ha Belb He BJfe4YeT nepexoj WM NpenocTtaBieHune
WHTENNEKTyasibHbIX NpaB Ha pe3ynbTaT UHTeNNEeKTyaslbHON AeATe/IbHOCTU, BblpaXXeHHbIN
B 3TOM Belwmn. NICKNoYeHneM ABASETCA NULb CNy4van, NpeayCcMOTpeHHbIn n. 2 cT. 1291 TK
P®, - npu OTUYyXAEHUW OpuUrnHana npoumsBeaeHuss ero cobCcTBeHHWKOM, obnagarowmm
UCKMIOYNTENbHBIM  MPaBOM  Ha Mpoum3BeAeHMe, HO He SBASKWMMCS aBTOPOM
NnpousBeaeHns, UCKIKYUTENBHOE NMPaBO Ha NMpou3BeAeHue nepexoauT K npuobpetaTtento
opurnHana npousseneHuns, ecam 40roBOpoM He NpeayCMOTPEHO MHoe.

MonoxeHne 0 HeE3aBUCMMOCTU MpaB Ha NMpom3eBeaeHne oT npaBa CO6CTBEHHOCTM Ha
€ro MaTepuanbHbIA HOCUTENb MOXHO paccMaTpuBaTb KakK TOYKYy OTCYeTa AN ApYrux
HoBOBBeAeHU 4yactn yetBepton MK PD. OagHon m3 Hux, Hambonee BaxKHOW, SABNSETCH
BblAeNeHne MNOHATUA M 0Ccoboro nMpaBOBOro pexumMma opuruHana npousseneHusi. CrtaTbs
1291 ykasblBaeT, UYTO MpU OTUYXAEHUM aBTOPOM OpuUrMHana npousseaeHust (pyKonucw,
opuUrnHasna npousBeneHUs XXUBOMUCKU, CKYNbNTYpPbl U TOMY Nogo6HOro), B TOM yucie npum
OTYYXAEHUM  OopurnmHasna npom3BeAeHUMs NO  A0roBOpy  aBTOPCKOro  3akasa,
NCKIOYNTENBHOE NpaBo Ha Npou3BeAeHMe COXPAHSETCa 3a aBTOPOM, €C/in 4OroBOPOM He
npeanycMOTpPeHO MHoe.

B cnyyae, Korga WCKAKUUTENIbHOE MNpaBO Ha Mpou3BeAeHWe He nepewso K
npuobpeTtaTento ero opuruHana, npuobpertatens Bnpase 6e3 cornacuss aBTopa M 6e3
BbINNaTbl eMy BO3HarpaxaeHus:

- AEMOHCTPMPOBAaTb NpUobpeTeHHbIN B COBCTBEHHOCTb OPUrMHAN Npou3BeaeHNs ;

- BOCMNPOU3BOAUTbL OpPWUrMHaN 3TOr0 MpPoOM3BeAEeHUst B KaTajsorax BbICTaBOK W B
N3aaHnAX, NOCBSILLUEHHbIX ero Konnekumu;

- nepegaBaTb OpUrMHan 3TOro NMpous3BeAeHUs ANS AEMOHCTpauUMM Ha BbiCTaBKax,

OpraHn3dyemMmblX ApyrmMn nnuamu.



Mpn OT4UyXAeHUM opurnHasna npoumsBeneHus ero cobCTBeHHWKOM, obnagatowmm
UCKIIOUYUTENbHBIM MNPaBOM Ha MNpou3BeAeHMEe, HO He 4HBASKWMMCS €ero aBTOpOM,
UCKIOUYNTENbHOE MpaBO Ha Mnpou3BedeHne nepexoauT K npuobpeTtaTentd opurnmHana
npousBeaeHns, ecnm AoroBOpoOM He NpeayCcMOTPEeHO MHOe.

MpaBunia 06 OTUYYyXAEHUN OpUTrMHANa NPOU3BeAEHUS U UCKTIOUYUTENBbHOro NpaBa Ha
npounsseaeHne (ct. 1291 TK P®), oTHOCAwMecs K aBTOpy Npou3BeneHus,
pacnpoCcTpaHAKTCA M Ha HAacNe4HMKOB aBTopa, UX HacneQHUKOB M TakK ganee B npegenax
CpOKa AeNCTBUS UCKIKUYUTENBHOIO NpaBa Ha npou3eBeaeHue.

B cBow ouepeab, cT. 1292 [K PO Hapender aBTopa MNpoOu3BEAEHMUS
n306pasnTenbHOro UCKycctBa npaBoM TpeboBaTb OT CcO6CTBEHHMKA OpurnmHana
npousseaeHns nNpeaocTaBieHUs BO3MOXHOCTM OCYLLECTBNSATb NPpaBo Ha BOCNpousseaeHne
cBoero npousseaeHus (npaBo Aaoctyna). [lpu 3ToOM OT COB6CTBEHHWMKA oOpurmnHana
npouseeaeHns Henb3sa TpeboBaTb AOCTaBKM NPOU3BEAEHMS aBTOPY.

ABTOp npou3BeaeHUs apxXUTeKTypbl BhnpaBe TpeboBaTb OT CO6CTBEHHMKA
opuUrnHana npou3BeaeHUss npeaoCcTaBNeHUss BO3MOXHOCTM OCYLWeCcTBNATb ¢OTo- ¢
BMAEOCHEMKY NMPOM3BEAEHUS, €CNIN AOMOBOPOM He NMpeayCMOTPEHO UHOE.

Hanee ct. 1293 K PO yka3bIiBaeT, YTO B C/ly4yae OTUYXAEHUA aBTOPOM OpuUruHana
npousseaeHns mn3obpasuTenbHOro MCKycCcTBa MNpu Kaxaow nybnnyHom nepenpopaxe
COOTBETCTBYHOLIEro opurmHana, B KOTOpOM B KayecTBe npojaBua, Mokynatens wnam
nocpeaHuKa yyacTByeT ranepes n3obpasmTenbHOro MCKYCCTBA, XYyAOXXECTBEHHbI CasioH,
MarasuvH unm uHas noaobHas opraHumsauusa, aBTOp WMMeeT MpaBO Ha MnoJlyyeHue OoT
npogasua BO3HarpaxaeHusi B BuUAe MPOLEHTHbIX OTYMCIEHUMW OT LeHbl nepenpoaa)xmu
(npaBo cnenoBaHus).

Takon noaxon 3akoHogaTens K MNOANMHHUKY MNpOU3BEeAEHUsI UCTOPUYECKMU
060oCHOBaH M norMyecku onpasnaH, MOCKOIbKY OpWUrMHan npouseBeaeHust - 3To ocobas,
HenoBTOpMMasa Bellb, KOTOpasi, COOTBETCTBEHHO, HyXAaaetca B 0coboM npaBoOBOM
perynupoBaHuun.

CornacHo cT. 1259 'K P® ob6bekTamMu aBTOPCKUX MpaB SIBASIOTCA Mpou3BeaeHUs
Hayku, nuTepaTtypbl W WCKYCCTBAa HE3aBUCUMMO OT [AOCTOMHCTB W  Ha3HadeHus
npousBeaeHns, a Takxe OT crnocoba ero BblpaXeHus. TeM caMblM He AaeTcs 4YeTKOoro
onpeaeneHnss nNoHATMA "npousBeneHus", HO 3aKkpenssseTcsd OTKPbITbIn NepeyeHb
npousBeaeHnin, KoTopble cneagyet cymtatb 06bekTamm aBTOPCKOro npasa. 3T0:

- NuTepaTypHble npousBeaeHuns (Kak nuTepaTypHble MNpou3BeAeHUs OXPaHsTCS
nporpamMmbl ans 3BM, KkoTopble TakXe OTHOCATCA K ob6bekTaM aBTOPCKUX Mpas..
MponsBeaeHnsMu nutepaTtypbl npu3HaoTCcs XYAO0XeCTBEHHble npouseeaeHus,

Bblpa)XeHHble B cnoBecHon dopme <27> (HanpuMmep, NeKumn, KHUrm n 1.4.));



<27> Ceprees A.ll. lNpaBo WHTennekTyanbHoOM COBCTBEHHOCTM B Poccuimnckom

denepaumnn: YuebHuk. 2-e n3a., nepepab. n gon. M.: TK Benbu, 2004. C. 125.

- ApaMaTuMyeckume U1 My3blKasibHO-ApaMaTUUYeCKMe MNpOM3BEAEHUSl, CLEHApHble
npousBeneHns (Hanpumep, ApaMa, KoMeaus, Tpareausi, onepa, OnepeTTa, MI3UKN U

T.4.);

xopeorpadunyeckune npousseaneHmns (Hanpumep, 6aneT) U NAHTOMUMBI;

My3blKaJibHble NPOU3BEeAEHNS C TEKCTOM mnm 6e3 Tekcta (HanpuMmep, NecHs);

ayanoBusyanbHble npousseaeHns (HanpuMep, KUHOMUNbM);

- NpOuU3BEeAEHUs XMBOMWUCU, CKyNbNTypbl, rpaduku, Au3arHa, rpaduyeckue
pacckasbl, KOMUKCbI U Apyrue nponsseneHns n3obpasntenbHOro UCKyCcCcTBa.

XapaKkTepHOM 4epTon npousBeneHnn n3o06pasnTenibHOro MUCKYCCTBa SIBASETCA UX
Hepa3pbliBHas CBSA3b C MaTtepuasbHbIMWU HOCUTENSIMU, B KOTOPbIX OHU BOMIOWEHbI. DTUM
obycnoBneHbl 0CO6EHHOCTN UX NPaBoOBOro pexuma (CT. cT. 1292 - 1293 K PO);

- NpousBeAeHns AeKOpaTUBHO-MPUKIAAHOIO M cueHorpaduyeckoro uckyccrea. B
Hay4dHOM NnuTepaType Npou3BeAeHUAMN LeKOPaTUBHO-NPUKIAAHOIO UCKYCCTBA CUUTAKOTCS
XYAOXeCTBEeHHble u3genus 6bITOBOro HasHadeHus, obnajatowme XyAOXKECTBEHHbIMU U
3CTEeTUYEeCKMMM KayecTBaMM, a TakKXe He TONbKO YyAOBNeTBopsitowme rpsiMble
npakTnyeckme noTpebHOCTU, HO U SABASKOWMECS YKpaWEeHWEM OKpyXaklwen cpeabl U
yenoeeka <28>. K npousBeaeHuUsAM AeKOPATUBHO-MPUKIAAHOMO WMCKYCCTBA OTHOCATCH,
HanpuMmep, uUsgenusa u3 Kkepamuku, dapdopa, xpycrans, KamHa U T.4. DTO MOryT 6biTb
CTOM0Bble NpMBOpPLI, OBENUPHbIE U3AENNS, TEKCTUIbHAsA ranaHTepes n ap.;

<28> Tlaspwnos 3.[1. ABTOpCKOe TnMpaBO Ha Npou3BeLEeHUS [LEeKOPATUBHO-

npuknagHoro nckyccrea // CoseTckoe rocyaapcteso n npaso. 1983. N 7. C. 95.

- npousBeaeHmns apxutektypbl (40 1 sHBapsa 2008 roaa aBTOpCKOe MNpaBO Ha
npou3BeAeHUss apXuUTeKTypbl perynnpoBasnocb rnason IV ®epepanbHOro 3akoHa oT 17
Hos6pa 1995 r. N 169-0®3 "O6 apxuTeKTypHOW AesdATenbHOCTM B POCCUMMCKOM
denepaunn), rpaaocTpomnTenbCTBa M Caa0BO-NMApKOBOro UCKYCCTBa, B TOM 4ucie B Buae
NMPOEKTOB, YepTexen, n3o0bpaxeHnm n MakeToB;

Cneuundurka NpaBoOBOro pexuma ykKasaHHbIX 06beKTOB Bblipa)kaeTcs npexae Bcero B
HaZeneHnn ux aBTopoB AOMOJHUTENIbHbIMK NMpaBaMn. Tak, B COOTBETCTBMU CO CT. 1294 K
P® aBTOp npou3BeAeHUs apXUTEKTypbl, rpagocTpouTenbCTBa WX CAA0BO-NAPKOBOro

MCKYCCTBa:



nMeeT UCKNYNTENbHOE NpaBo UCMOJ/b30BaTb CBOe NpoussegeHme (N. nN. 2 n 3 CT.
1270 TK P®), B TOM yncne nyteM pa3paboTkyu AOKYMeHTauunm Ansg CTpouTenbCTBa U NyTeM
peanus3aumn apxXmMTEKTYPHOro, rpaaoCTpPOUTENIbHOMO WKW CafO0BO-MapKOBOro MpoekTa.
Ncnonb3oBaHMe apXUTEKTYPHOro, rpagoCTpoOUTENbHOro MM CaaoBO-NAPKOBOr0 MpoeKkTa
ONS  peanu3auum  AONyCKaeTcs TOoNbKO OAHOKPATHO, €eClM MHOEe He YCTaHOBJIeHO
AOroBOpPOM, B COOTBETCTBUM C KOTOPbIM CO3A4aH MpPoeKT. MNpoeKT 1 BbINOMHEHHAs Ha ero
OCHOBE AOKYMeHTaumsa Ans ctpouTenbcTsBa MOryT 6bITb MCNOAb30BaHbl MOBTOPHO TOMIbKO C
cornacums aBTopa npoeKkTa;

MMeeT npaBO Ha OCYLEeCTBAEeHME aBTOPCKOro KOHTPONs Haa pa3paboTkon
AOOKyMeHTauum Aansi CTpouTenbCTBa WM MNpaBO aBTOPCKOro Haa3opa 3a CTPOUTENbCTBOM
34aHNSA NN COOpYyXeHns NMbo MHOM peanusauunen CooTBETCTBYHOWeEro npoekra. MNMopsaok
OCYLLeCTBNEeHUsT aBTOPCKOrO0 KOHTPOAS W aBTOPCKOro Haa3opa YyCTaHaBAMBaeTCs
denepanbHbIM OPraHoM UCMNOSTHUTENBHOW BNACcTU NO apXUTEKType N rpadoCTpOUTENbCTBY;

BnpaBe TpeboBaTb OT 3aKa3uukKa apXUTEKTYPHOro, rpagsoCTPOUTENIbHOIO WK
Caf0BO-MNApPKOBOro NpoeKkTa npeaoCTaBNeHus npaBa Ha ydyacTve B peanu3aumm CBOEro
npoekTa, ec/in 4JOrOBOPOM He NnpeayCcMOTPEHO UHOE;

- doTorpadmnyeckme npousBeneHUs M Npoum3BeAeHUsl, NoNy4dYeHHble crnocobamu,
aHanornyHbiMn dotorpadmn. K nocnegHMM MOXHO OTHECTU, Hanpumep, ronorpadum,
cnamabl u T.n.;

- reorpaduyeckue, reosiormyeckne u Apyrue KapTbl, TMJaHbl, 3CKU3bl WU
niacTnyeckne npoumsBeneHus, oTHocsawmecs K reorpadum, Tonorpadmm M K ApYruMm
HayKaMm;

- Apyrune npousseneHus.

MpaKTnyeckn aHanoOrnyHbIM rnepevyeHb 06bLEKTOB aBTOPCKOr0 NMpaBa COAEPXUTCS B
CT. 2 (1) DBepHCKOM KOHBEHUMW W BKIOYAETCA B TMOHATME "nuTepaTypHble w
XYAOXeCTBeHHble npousBeneHnsa", KOTopblM oxBaTbiBaeT nbyto npoaykumio B obnactum
nuTepaTypbl, HAYKM U NCKYCCTBa, BHE 3aBUCUMOCTU OT cnocoba n popMbl ee BbipaXKeHus.

ObbekTaMmM aBTOPCKOrOo nMnpaBa SABAAKOTCA TakKxXe nporpammbl ans 23BM,
NOsSIBMBLUMECSA B paMKax NMpaBOBOro noss vb BO BTOPOM NosnoBuHe XX B.

Mporpammon pana 2SBM gBnaetcs npeactasBneHHas B 06bekTMBHOWM dopme
COBOKYMHOCTb AaHHbIX W KOMaHA, npeAHa3HaudeHHbIX Ans (GyHKUMOHMpoBaHus 2BM u
APYrMX KOMMNbKOTEPHbLIX YCTPOWCTB B LeNax MonyvYeHus onpeaeneHHoro pesynbTaTta,
BK/IIOYAS MOArOTOBUTESIbHbIE MaTepuanbl, MOSyYeHHble B Xoae pa3paboTKm nporpammbl
ans 2BM, 1 nopoxaaembie e ayanoBusyasnbHble oTobpaxeHus (cT. 1261 K PO).

ABTOpCKMe npaBa Ha BCe BuAbl nporpamMm pansa 3BM (B TOM 4ucne Ha

onepaunMoHHbIE CNCTEMbI U NMpOorpaMMHblIe KOMI'IJ'IeKCbI), KOTOpble MOryT ObITb BblpaXeHbl



Ha nbom g3bike U B N0bon dopMe, BKIOYASA UCXOAHbIN TEKCT U O6bEKTHbIN KoA,
OXPaHSTCA TaK Xe, KakK aBTOPCKWEe rnpaBa Ha npou3BeaeHuss nutepaTtypbl. OTHeceHue
nporpamm ans 3BM K nutepaTypHbIM NpOU3BEAEHUAM XapaKTEPHO ANs 3aKOHOoAATebCTBa
60NbLWIMHCTBA CTpaH Mupa - aHaNOrMyHble TMONOXEHUS 3aKkpenneHbl B [upekTuse
EBponerickoro cot3a 1 B [lorosope BOUC no aBTopckoMy npasy.

B cnyvae, korgaa nporpamma ans 2BM wnm 6asa AaHHbIX co34aHa no A0roBopy,
npeaMeToMm Kotoporo 6bi10 ee co3aaHue (Mo 3akasy), UCKAKYUTENbHOE NpaBO Ha TaKyio
nporpaMmMy unu Takyk 6asy AaHHbIX NPUHAANEXUT 3aKa3uyuKy, eCcsin OrOBOPOM Mexay
noaApsSAYNKOM (MCNOMHUTENEM) N 3aKa34YMKOM He NpeaycMOoTpeHo uHoe (CT. 1296 K PO).

B cooTtBeTcTBUMM CcO CcT. 1297 TK P®, ecnn nporpamma ans 3BM mnn 6asa gaHHbIX
co34aHa npu BbINOJIHEHMW AOroBopa noapsiia WAM AOroBopa Ha BbINOJHEHME Hay4yHo-
nccnenoBaTenbCKUX, OMbITHO-KOHCTPYKTOPCKMX WMAWM TeXHONOrnyeckmx paboTt, KoTopble
NpssMO He npeaycMaTpuBain ee cosfaHue, UCKIKYUTENbHOE NPaBo Ha TaKyk NporpaMmmy
Unun Takyto 6a3y AaHHbIX MPUHAANEXUT NoapsaYnKy (McnonHuTento). [JoroBopoM Mexay
noaApsSAYNKOM (MCNONHUTENEM) N 3aKa34YMKOM MOXET 6bITb NpefyCMOTPEHO MHOE.

Kak yxe oTMe4yanocb paHee, ANS BO3HWUKHOBEHWS, OCYLUECTBNIEHMS W 3aluuTbl
aBTOPCKMX NpaB He TpebyeTcsa perncrpaumu nponsseneHns unm cobnogeHmns Kaknx-nnbo
WMHbIX (POpManbHOCTEMN.

B oTHOweHun nporpamMm ana 2BM mn 6a3 gaHHbIX BO3MOXHA perncrpauus, Kotopas
OCYLLEeCTBASETCA Mo XenaHuo npasoobnagarens.

CornacHo c1. 1262 TK P® npaBoobnagatens B TeyeHMe CpoKa JAenNCTBUSA
UCKTIOYUTENBbHOIrO npasBa Ha nporpamMmy angd 23BM unu Ha 6a3y AaHHbIX  MOXeET
3aperncTpupoBaTb TaKylo nporpammy wmnu Takytk 6a3y AaHHbiX B deaepanbHoOM cnyxbe
NO MHTeNNeKTyaNbHOW COBCTBEHHOCTN, MaTEHTaM U TOBAPHbLIM 3HAKaM.

He noanexaT rocyaapCTBEHHOM perncrpauum nporpamMmmbl ana 2BM un 6a3sbl
AaHHbIX, B KOTOpbIX COAEepXaTCA CBeAEeHMUs, COCTaB/stolMe rOCyAapCTBEHHYH TanHy.
Jlnuo, nopaswee 3asiBKy Ha TrOCyAApCTBEHHYK pernctpaumio (3asaButenb), HeceT
OTBETCTBEHHOCTb 3a pa3rfnalleHue cBefeHunit o nporpammax ans 2BM u 6azax AaHHbIX, B
KOTOpPbIX  CoAepXXaTCcs  CBeAeHUs, COoCTaBnswwme rocyfapCTBEHHYO TawWHy, B
COOTBETCTBMM C 3akoHoaaTenbCTBOM Poccuinckon depepauunn. [lMpaBunia CoCTaBleHUs,
nogayn M paccMOTpPeHMs 3asdBKM Ha oduUMaNbHYKO perncrpauuio nporpammbel ansg 2BM
yCTaHaBnuBaeT ddenepanbHbli  OpraH WCMOMHUTENBbHOW BMacTU, OCYLLECTBASIOLWNN
HOpMaTUBHO-NpaBOBOEe perynmpoBaHve B cdepe UHTenekTyarbHON COBCTBEHHOCTH
<29>.



<29> Tllpuka3 PocnateHTa oT 25 despana 2003 r. N 25 "O npasunax
COCTaB/ieHns, noJayn W pacCMOTPEeHMs 3asBKM Ha oduuManbHy0 perucrpaumio
nporpamMMmbl ANS 31EKTPOHHbIX BblYUCAUTENbHbIX MAaWMH M 3a8BKW Ha oOduUMANbHYIO

pernctpaumio 6asbl gaHHbIX".

3asBKa Ha rocyaapCTBEHHYO perncrpaumio nporpamMmbel ansa 2BM vnu 6a3bl gaHHbIX
(3asiBKa Ha perucrpaumio) AO/HKHA OTHOCUTLCS K OAHOW nporpamme ansa 2BM unm K
oAHoW 6ase gaHHbIX.

3asBKa Ha perucrtpaumio AO/HKHA coaepXaThb:

- 3asiBIeHne O roCyAapCTBEHHOW perucrpaunm nporpammbl ansg OBM unu 6a3bl
AaHHbIX C yKasaHueM npasoobnagaTtens, a TakXe aBTopa, eCM OH He oTKa3sasncs 6bITb
YNOMSIHYTbIM B Ka4yeCTBe TakoOBOro, N MeCTa XMUTeNbCTBa WM MeCcTa HaXoXAeHUs Kaxaoro
N3 HUX;

- AenoHMpyeMble MaTepuanbl, naeHTuduumpyowme nporpamMmy ansa 3BM munum 6asy
AaHHbIX, BKAOYas pedepart;

- OOKYMEHT, noATBepXAdawwuin ynnaty rocynapCTtBeHHOM  MOWJIWHBbI B
YCTAaHOB/EHHOM pa3Mepe WM Halnuyme OCHOBaHuM Ana ocsBoboxaeHns OT ynnatbl
rocyaapCTBeHHOM MNOWUHbI, NTMB60 ANS yMeHblueHus ee pa3Mmepa, 1nbo Anst OTCpouku ee
ynnarbl.

Ha ocCHOBaHMW 3asBKM Ha permcrpaumio denepanbHbli OpraH WUCMNONHUTENbHOMN
BNacTM nNno WHTeNneKTyanbHOM COBCTBEHHOCTU NpoBepseT Hanunume HeobxoanMbIX
AOKYMEHTOB U MaTepunanosB, UX COOTBETCTBUE NpeabsBnsieMbiM TpeboBaHUSAM.

PaccMoTpeHMe 3a8BKW Ha perncTtpauuvio B Lensx rnpoBepkKn Hainyms HeobxoanMblx
OOKYMEHTOB M WX COOTBETCTBMS YCTAHOBJEHHbIM TpeboBaHMAM OCYLLeCTBASETCS B
ABYXMECSYHbIN CPOK C AaTbl NOCTYMNAEHUS 3a8BKM Ha perncrpaumio.

Mo pe3ynbTataM nMpoBepKWM 3asaBUTENt0 Hanpasngerca nmbo yeBeaoMaeHue o
NPUHATUM 3a8BKW Ha perncrpaumio, NnMbo 3anpocC OTCYTCTBYKOLWMX WAN UCMPaBAEHHbIX
MaTepuanoB 3asiBKM Ha permcrpauuio.

Mpn noNnoXutenbHOM pe3ynbTaTe MNpPOBEpKM YKasaHHblM deaepanbHbii  OpraH
BHOCUT nporpamMmy ans 23BM B PeecTtp nporpamm ansg 3BM, BblgaeT 3asaBUTENtO
CBMAETENbCTBO O rocyaapcTBeHHOM permnctpauun (cM. lNpukas PocnateHTa oT 26 MapTa
2004 r. N 41 "O6 usMeHeHUn OpMbl CBMAETENLCTBA Ha OMMUUMANBHYIO perncrpauuto
nporpammbl ans 2BM, dopMbl cBuaeTenbCTBa Ha oduuManbHYy permcrtpauunto 6asbl
OaHHbIX, QopMbl cBuagetTenbCTBa Ha oduUMaNbHYIO  perucTpaunto  Tonosorum
WHTerpasbHOM MUKpPOCXeMbl") N NybnukyeT cBeAeHUs O 3aperuMcTpupoBaHHOW nporpamme

ansa OBM B cBoeM odumumanbHOM bonneTeHe.



FocynapcTtBeHHOW pernctpaumm B denepanbHOM opraHe WUCNOAHUTENbHOWM BNacTu
Mo MHTEeNNeKTyanbHOW CO6CTBEHHOCTM noanexar:

- [0OroBopbl 06 OTYYXAEHUN WUCKAKYUTENBHOrO MpaBa Ha 3aperncTpupoBaHHYIO
nporpamMmmy anas 2BM;

- nepexoa WUCKAKYUTENbHOro npaBa Ha TaKyk nporpamMMmy wmnu 6asy AaHHbIX K
apyruMm nuuam 6e3 gorosopa <30>.

<30> CM.: MNpukas PocnateHta ot 29 anpensa 2003 r. N 64 "O npasunax
permcTpaumMm AOroBOopoB O nMepefadye WUCKIKYUTENbHOro npaBa Ha w3obpeTeHue,
nonesHyw Moaenb, MNPOMbIWIEHHbIN 06pa3el, ToBapHbIM 3HaK, 3HakK o06cnyXuBaHus,
3aperncTpupoBaHHy0 TOMOJIOrMIO  WUHTErpasbHOM MUKPOCXEMbl W MpaBa Ha UX
MCNonb30BaHME, TMOAHOM WNW 4YacTUYHOW, nepefade WCKIYUTENbHOrO npaBa Ha

nporpamMmy angd aneKTpoOHHbIX BblHNCNUTENDbHbLIX MallH U 6a3y OaHHbIX".

CeeneHuns 06 naMmeHeHnn obnagatens UCKIYUTENBHOIO NpaBa BHOCATCS B PeecTtp
nporpaMm pana >3BM Ha OCHOBaHWUM 3aperucTpmMpoBaHHOro Aorosopa WM MHOIo
npaBoyCTaHaBNMBawWeEro AOKyMeHTa W nybnukywTcs B oduumanbHOM bionneteHe
dbenepanbHOro opraHa UCMONHUTENBbHOM BNAcTU MO MHTENNEKTYanbHOM CO6CTBEHHOCTH.

CBepneHunsa, BHeceHHble B PeecTp nporpamMm gns 3BM, cumTaloTCa AOCTOBEPHbLIMU,
noka He pJokKasaHo MHoe. OTBETCTBEHHOCTb 3a AOCTOBEPHOCTb MpeaoCTaB/IEHHbIX AN
rocyaapCTBEHHOM perncrtpauum cBeaeHun HeceT 3asBuUTenNb.

Mcnonb3oBaHue nporpamMm ana  2BM  TpeTbumMm  nvuaMu,  MMeEHyeMbIMU
NoJsib30BaTeNSIMUN, OCYLLECTBASAETCA Mo AOroBOpy C NnpaBoobnagatensmu.

JonyckaeTcsa 3ak/i4vYeHue JIMLUEH3MOHHbIX A0roBOPOB O MNpeAoCTaB/ieHMM npaBa
NCMONb30BaHMA NporpaMmMmbl Anss BM nyTeM 3aKk/lO4YeHUs KaxXKablM Mofnb3oBaTeneMm cC
COOTBETCTBYWOLWMM npaBoobnagateneM [orosopa MNpUCOeaNHEHUS, YCNOBUA KOTOPOro
N3N0XeHbl HA NpuobpeTaeMOM 3K3eMnaspe Takou nporpamMmmbl NMH60 Ha ynakoBKe 3TOro
ak3eMnnspa. Hayano wcnonb3oBaHMA nporpammbl Ansa 3BM  wunam  6as3bl  AaHHbIX
nosib3oBaTesieM, KakK OHO onpeaenseTrca 3TUMW YC/I0BUSAMMU, O3HAyaeT ero cornacuve Ha
3ak/to4veHmne gorosopa (cT. 1286 MK PO).

B cootBeTcTtBMM cO cT. 1280 K P® nuuo, npaBoMepHO BRagetolee 3K3eMisipom
nporpammbl ans 2BM unm sk3emnnapoM 6a3bl AaHHbIX (Nonb3oBaTenb), Bnpase 6e3
paspeleHns aBTopa MM MHOro npasoobnagatens m 6e3 BbiNaTbl AOMNOJHUTENBHOMO
BO3HarpaxaeHus:

- HectTu B nporpammy ansa 3BM unu 6a3y AaHHbIX U3MEHEHWUS UCKUYUTENbHO B

uenax nx CbYHKLl,VIOHVIpOBaHVIﬂ Ha TEXHUYECKUX CPEACTBAX MNOJIb30BaTENA N OCYLLECTBNATb



aencrtens, Heobxoanmble ans GyHKUMOHUPOBAHUA TakKon NporpaMmbl Mnm 6asbl AaHHbIX B
COOTBETCTBUM C UX Ha3HA4YeHMeM, B TOM YUC/ie 3annucb U XpaHeHne B namatn BM (oaHom
OBM wnu ogHoro nonb3oBaTens CeTu), a TakKXKe OCYLeCTBUTb UCnpaBfieHne SBHbIX
owmnboK, ecnn nHoe He NpeayCMOTPEHO AOrOBOPOM C NpaBoobnagartenem;

- U3roTOBUTb KOMNUIO NporpaMmbl ans 3BM vnu 6a3bl AaHHbIX NpU YCNOBUK, YTO 3Ta
KOMus npeaHa3HayeHa TOMbKO ANs apXMBHbIX Uenen unamM Ans 3aMeHbl NpaBOMEpPHO
npuobpeTeHHOro 3K3eMnaspa, B Cry4dasiX, KOraa TaKOW 3K3eMMisap YyTepsiH, YHUUTOXEH
WM CTan HenpuroaeH ANA UCnosb3oBaHUA. [Mpy 3TOM KOnuga nporpammbel ang 3BM wnu
6a3bl AaHHbIX HEe MOXeT ObiTb MCNONb30BaHa B MHbIX Lensx, 4Yem Uenu, yKasaHHble B
noan. 1 n. 1 ct. 1280 'K P®, n gonxHa 6bITb YHUUYTOXKEHA, €CNn BllageHUe 3K3eMMNNSPOM
TakKoW nporpamMmmbl nnm 6a3bl AaHHbIX Nepectano 6biTb NpaBOMEPHbIM.

Jlnuo, npaBOMEepHO Bragewlee 3K3eMnaAsapoM nporpamMmmel ansg 3BM, Bnpase 6e3
cornacusa npasoobnagatens u 6e3 BbinnaTbl AONOAHUTENbBHONO BO3HArpaXaeHus:

- U3y4yaTb, UccnenoBaTb MM UCMbITbIBATb PYHKLMOHMPOBAHME TaKOW NporpaMmebl B
uensax onpeaeneHus wnaenm M MNpUHUMNOB, NeXawux B OCHOBe tboro sneMmeHTa
nporpamMmmbl ansg 2BM, nyTteM ocyliecTBneHns AeNCTBUI, NpeayCMOTpeHHbIX noan. 1 n. 1
cT. 1280 TK PO;

- BOCnpousBecTM W npeobpas3oBaTb OObLEKTHbIM KOA B WUCXOAHbIM TEKCT
(aekomMnunupoBaTb nporpamMmy ans 3BM) vnu nopyymTb MHbIM AMLAM OCYLWECTBUTb ITU
OEeNCTBUS, eCcnn OHU HeobxoaAuMbl ANst AOCTMXKEHUS CNOoCOBHOCTM K B3aMMOAEUCTBUIO
He3aBMCUMO pa3paboTaHHOW 3TUM NMLOM nNporpammel ans 2BM ¢ gpyruMm nporpaMmamu,
KOTOpble MOryT B3aMMOAENCTBOBATb C AEeKOMMNUAMPYEMOM NporpaMmMon, npu cobnogeHmnu
cneayrowmnx ycrioBun:

- MHdopMaumsa, HeobxoanMasa ANa AOCTMXEHUST CNOCOBHOCTU K B3auMMOAENCTBUIO,
paHee He 6bls1a AOCTYMNHa 3TOMY SIULY U3 APYFMX NCTOYHUKOB;

- YyKa3aHHble AeNCTBMSA OCYLEeCTBASAKTCS B OTHOWEHUUM TOJNbKO Tex 4YacTewn
AeKoMnunanpyemon nporpammbl and 3BM, koTopble HeobxoAuMbl ANS  AOCTUXKEHUS
CNocobHOCTU K B3aUMOAENCTBULO;

- unHdbopMauums, nonyvyeHHas B pe3ynbTaTe AEeKOMNUANPOBAHWUS,  MOXeT
NCMONb30BaTbCA NUWb AN AOCTUXKEHUS CNOCOBHOCTM K B3aMMOAENCTBMIO He3aBUCUMMO
pa3paboTaHHOM nporpamMmbl Ana 3BM ¢ opyrMMmum nporpaMmaMun, He MOXET rnepeaaBaTbCs
WHBbIM NMUaM, 3a WUCK/KYEHMEM CrlyyaeB, Korga 3TO0 HeobxoamMmMo Ans AOCTUMXEHUS
CNocobHOCTN K B3auMMOAEUCTBUIO He3aBUCUMMO pas3paboTaHHOM nporpaMmbl Anad 2BM ¢
APYrMMKW NporpaMMaMn, a TakxkKe He MOXET MCMOb30BaTbCA ANs pa3paboTkyu nporpamMmmbl

ana 2BM, no ceBoeMy BuMAy CYLLECTBEHHO CXOXel C AeKOMNUAMpyeMon nporpamMmon Ans



3BM, vnu [ng OCYLWEeCTB/IeHUS ApYroro AEencTBWUS, HapyLlawowero WCKIYUTENbHOE
npaso Ha nporpamMmmy anas 2BM.

YKa3aHHble AeNCTBUSA He AO0JIKHbl HAHOCUTb HeonpaBAaHHbIN yuwepb HopMasibHOMY
NMCMONb30BaHMIO nNporpaMmbl Ans 2BM unu 6a3bl AaHHbIX M HE AO0/MKHbl YLWeMAsaTb
Heo6oCHOBaHHbIM 06pa3oM 3aKOHHbIEe MHTepeChbl aBTopa UM MHOro npasoobnapartens.

MoMMMO YyXXe PpacCMOTPEHHbIX Mnpou3BeaeHunr, obbekTamMu aBTOPCKUX Npas
ABNSATCA:

- NpoOU3BOAHbIE MPOM3BEAEHUS, TO eCTb Npou3BeAeHus, npeacrasnsowme cobom
nepepaboTky Apyroro npousseneHus (NepeBoabl NUTepaTypPHbIX TEKCTOB, apaHXMPOBKMK
My3blKasbHbIX MPOM3BEAEHUN, KMHOCLEHapum no 4buMM-nmMbo pomMaHam um Ap.). ABTOpPbI
Npou3BOAHbIX npousBeaeHnt o06sa3aHbl cobnogaTte npaBa aBTOPOB MNpPOU3BEAEHUN,
noaBeprwunxcs nepepaborke;

- COCTaBHble Npou3BeAeHUs, TO eCTb Npou3BeAeHus, npeacrasnswowme cobon no
noabopy WM pacrnosioXXeHU MaTepuanoB pesynbTaT TBOpYeckoro Tpyaa. Hanpumep,
aBTOpPCKOEe TMpaBO He oXxXpaHsaeT daKkT MpUHAANEXHOCTU TenedoHHbIX HOMEpPOB
KOHKpPETHbIM aboHeHTaM. [M03TOMY y pa3HbiX COCTaBuUTENEN MOXET 6biTb aBTOPCKOE NpaBo
Ha TenedoHHble CnpaBOYHUKWU. [NaBHOe, 4YTOb6bl OHWM pasnuMyannucb No noabopy wnn
pacrnosioXeHUto MaTepuanos. Ha HekoTopble COCTaBHble NPOU3BEAEeHMNs aBTOPCKOE NMpaBo
npuHaanexuT nsgatensaMm (HanpuMmep, 3HUMKNIONeANYeCKne CrioBapu, raseTbl, XypHasbl U
T.4.). UcknountenbHoe npaBo Ha WUCMOSb30BaHWE CBOWX MPOM3BEAEHUA HEe3aBUCMMO OT
n3aaHns B LLeSIOM COXpaHSAeTCsa 3a ero aBToOpoM, HO NpaBO Ha UCMOJIb30BaHWE U3AaHuS B
LefioM NpuHaanexunT nsgaTtento.

ABTOpPCKME MNpaBa pacnpoCTPaHSAOTCA Ha 4YaCTb NpoOU3BEAEHUs, Ha ero Ha3BaHue,
Ha nepcoHaXx Mpou3BeAeHUsi, eCin MO CBOeMYy XapaKTepy OHWM MOryT ObiTb MpPU3HaHbI
CaMOCTOSTE/IbHLIM pe3y/ibTaTOM TBOPYECKOro TpyAa aBTopa WM OoTBedatT TpeboBaHUSAM,
yCTaHoBJIeHHbIM N. 3 cT. 1259 TK P®. Cnegyer OTMETUTbL, YTO MEPCOHa)XX Npou3BeaeHUs
KaK oOxpaHsieMblil 06beKT yKa3blBaeTCsa 3akoHopaTesneMm BnepsBble. OAHakKo 3TO He
O3HayaeT, YTo A0 3TOro AaHHOMY 06beKkTy He npeaocTaBnsanacb NpaBoBas oxpaHa. [eno
B TOM, YTO paHee, cornacHo n. 3 cT. 6 30All, K o6bekTaM aBTOPCKOro npasa OTHOCUACh
yacTb npousBeaeHuns (BKIOYAs ero HasBaHWe), eciIn OoHa sdBnsgnacb pe3ynbTaToM
TBOPYECKON AedATesIbHOCTM M MOrna MCNoMb30BaTbCs CaMOCTOSATeNbHO. be3ycnoBHO, B
KauyecTBe TakoM "yactm npousBedeHuMa" MOr BbICTynaTb W nepcoHax. OpHako
npakTnyeckoe npuMeHeHne AaHHOIro MoOJSTIOXEHUST BCE XXEe MOXET Bbl3BaTb C/I0XXHOCTMU.

Mpexae Bcero oHW 6yayT cCBsA3aHbl C HeOMpeAeneHHOCTbI CaMoro TepMuHa
"nepcoHax", KoTopas noBfneyeT uenblii psa BONpPocoB: KTo 6byaer obnapatenem npas

(XyAOXHUK, MyNbTUNIMKATOP, aKkTep U T.4.), KaK 6blTb C "nepcoHa>kamu", BO3HUKLLINMN B



xoae nepepaboTKM OpPUrMHANBLHOINO MNpou3BeaeHusa, Kak 6yayt v 6yayt nu Boobue
OXPaHATbCSA MNpaBa aKTepoB, WMCMNOHSAKWMX Te€ WAM WHblIE POSiM, @ TaKXe WU3BECTHbIX
nwogen (NonuUTUKOB, CMNOPTCMEHOB, Moaenen u T.4.). [dymaetcsa, ecnn 6bl NOHATUE
"nepcoHax" 6bIN10 3aKOHOAATENbHO 3aKpernsieHo, 3TO CTano 6bl OTNpaBHOM TOYKOW AN
peLleHns NoCTaBNeHHbIX BOMPOCOB.

PaHbwe (n. 4 cT. 6 30All) aBTOpCKOE NpaBO He pacnpoCTpaHsANIOCb Ha uaewn,
MeToAbl, NpoLecChbl, CUCTEMbI, CNOCO6bI, KOHUENuUMM, NpUHUKMMLI, OTKPbITUSA, daKTbl. DTOT
nepeyeHb BOCMPOU3BOAUT U AENCTBYylOWee 3akoHoaaTtenbctBo (n. 5 cr. 1259 K PO),
nobaBnsaAs K HEeMy pelleHUs TEXHUYECKUX, OPraHM3auMOHHbIX UM MHbIX 3a4a4y U A3blKK
NporpaMmMmMpoBaHUS.

Kpome Toro, n. 6 cT. 1259 K P® yKka3sbiBaeT NponsBeaeHns, KOTopble He ABASKTCS
obbekTaMn aBTOPCKUX Npas.:

- oduumanbHble AOKYMEHTbl rOCYyAapCTBEHHbIX OPraHOB W OPraHOB MEeCTHOro
caMmoyrnpassieHnss MyHuuMnanbHbiX oO0bpa3oBaHWM, B TOM 4uCNe 3aKOHbl, Apyrue
HOpMaTUBHble aKTbl, cyaebHble pelweHnsa, WHble MaTepuanbl 3aKOHOAATENbHOrO,
aAMUHUCTPATUBHOIO n cyaebHoro XapakTepa, odununanbHble AOKYMEHTbI
MeXAYyHapoAHbIX OpraHM3aumni, a Takxke nx opuumanbHble nepeBoabl;

- rocyaapCTBeHHble CMMBObI U 3HaKK (pnaru, repbbl, opaeHa, AeHEeXHble 3HaKK U
TOMY NoaobHoe), a TakXXe CUMBOJIbI U 3HAaKNU MYHULUMNANbHbIX 06pa3oBaHuU.

O6beKThbl, HoCcALWwMme odunuManbHbIN (opnumnanbHble AOKYMEHTbI) nnu
rocyaapCTBeHHbIN (rocyaapCTBEHHbIE CMMBO/bI U 3HAKK) XapakTtep, obbeanHeHbl obLlien
0COH6EHHOCTbIO - OHU AOJ/IKHbI WKWMPOKO U 6ecnpenaTCTBEHHO pacnpocTpaHaTbcs. O6bem um
XapakTep UX UCNOMb30BaHUSA AOIKHbI OnpeaensaTb He UX co3gaTesin U He nNuua, KoTopble
nx yTeepannu, a notpebHoctn obuwecrtea. B CBS3M C 3TUM pOCCMNCKOE 3aKOHOAATENbCTBO,
cneays TpagMuusaMm MexXAyHapoAHOro npasa, YyCTaHaBAMBAET, 4YTO 3TU O06beKTbl He
OXPaHSATCA aBTOPCKMM MNpaBOM, MOCKOJSIbKY OHO rMpeaycMaTpuMBaeT OrpaHUYeHus B
NOSb30BaHUN NPOU3BEAEHNEM.

[lo Toro kKak 3akoH, cyaebHoe peweHune, nepeson, ¢nar, repb, 3Hak u T.n. 6yayT
yTBEPXAEHbl UMNAM  NPUHATbBI B KadvecTBe oOdUUMANBHOIO WAM  rocynapCTBEHHOMO
AOKYMeHTa, CWUMBOSIa WAM 3HaKa, OHM CYLLeCTBYIOT KaK TMpoOM3BEAEHUS HayKy,
nnTepaTypbl U UCKYCCTBa M OXPaHSATCH aBTOPCKMM MpaBoOM. Tak, cornacHo ct. 1264 K
P®, npaBoO aBTOpCTBa Ha MNpOeKT oduuUManbHOro AOKyMeHTa, B TOM 4uUC/e Ha MpoeKT
odmunanbHOro nepesoaa Takoro AOKYMeHTa, a TakxXe Ha NpoekT oduunanbHOro CMMBosa
WKW 3HaKa NpuUHaANexuT nuuy, co3gaslleMy COOTBETCTBYHOLWMM NpoeKT (pa3paboTunky).

PaspaboTunk npoekta oduuManbHOro AOKYMEeHTa, CUMMBOSIa WM 3Haka Brnpase

obHapoaoBaTb TaKOW MPOEKT, €CNIM 3TO He 3amnpelleHo roCyAapCTBEHHbIM OpPraHoM,



OpraHoM MeCTHOro camoynpas/ieHns MyHUUMNanbHOro obpasoBaHmns UM MexayHapoaHOM
opraHusauuven, no 3akasy KOTopbiX pa3paboTaH npoekT. MNpu onybnmMKkoBaHMKM MpoekTa
pa3paboTumK BNpaBe ykasaTb CBOE UMS.

MpoeKkT opuuManbHOro AOKyMeHTa, CMMBOMAA WKW 3HAaKa MOXET 6biTb MCMNOSb30BaH
rocy4apCTBeHHbIM OpraHoM, OpraHoOM MeCTHOro camMoyrnpaBfeHUs WU MexXAyHapOoAHOWM
opraHmsauven ANns  NOAroTOBKM  COOTBETCTBYKOLWEro oduumanbHOro AOKYMeHTa,
pa3paboTku cumBona unun 3Haka 6e3 cornacus paspabortumka, ecnm npoekT obHapoaoBaH
pa3paboTyMKOM ANS UCNOb30BaHUS 3TUMKM OPraHoOM UM opraHm3saumen nmbo HanpasfeH
pa3paboTUMKOM B COOTBETCTBYHOLWMIM OpraH nam opraHmsaumio.

Mpn nogrotoBke oduuManbHOro AOKyMeHTa, pa3paboTke oduuManbHOro cMMmBona
WKW 3HAKa Ha OCHOBE COOTBETCTBYIOLLErO NPOEKTa B HEro MoryT BHOCUTbLCSA AOMOSIHEHUS U
W3MEHEHUsT MO0  YCMOTPEHMIO  rocyfapCTBEHHOr0  opraHa, opraHa  MeCTHOro
CaMOynpas/ieHns WIN MeXAYHapoAHOW opraHm3auuu, OCYLEeCTBASIWNMX MNOAroTOBKY
oduumanbHOro AoKyMeHTa, pa3paboTky oduumanbHOro CMMBOA UNKN 3HaKa.

Mocne oduuManbHOrO MNPUHATUS K PACCMOTPEHMIO MNpoeKTa roCyAapCTBEHHbIM
OpraHoM, OpraHoOM MeCTHOr0O CaMOYMpaBAEeHUS WU MeXAYHapOAHOMW oOpraHusauuen
NPOEKT MOXET MCNOo/b30BaTbCs 6e3 yka3zaHna nMeHn paspaboTumnka;

- npou3sBeaeHuUs HapoaHoro TeBopuyecTtBa ((PONbKAOP), HE MMeLWMe KOHKPETHbIX
aBTopoB. [lpou3BeaeHUss HApoOAHOro TBOpYecTBa - 3TO nMpousBeaeHus GonbkIopa,
BK/IIOYAs KyCTapHble NMPOMbIC/bl U NPpOMU3BEAEeHUS HAapOAHOro AeKOpaTUBHO-MPUKIALHOMO
nckyccrea. OCHOBHasi mMpu4ynHa, MO KOTOPOW MNpou3BeAeHWst HapoOAHOro TBOpYecTBa He
OXPaHSTCA aBTOPCKMM MNpPaBOM, 3aK/KO4YaeTCss B HEBO3MOXHOCTW onpeaenuTb asTopa
TakKoro NnpousseneHus.

MHorga HapogHble ckasutenu (U WHble HOCUTEeNU (PONbKAOPHbLIX Tpaauuun)
OpUrMHaNbHO MnepeckasbiBaloT (BOCCO34Al0T, MOBTOPSIOT) CKasaHus, ObUIMHBbI W T.M.
npou3BeaeHnUss HapoAHOro TBop4yecTBa. B 3TOM cnyyae OHWM CTaHOBATCS aBTOpaMu
npon3BoAHbIX npousseaeHun (nepepaboTtok M T.M.), HO He npuobpeTaldT aBTOPCKOro
npasa Ha caMu Npomn3BeAeHUs HAPOAHOIro TBOPYECTBa;

- coobuweHns o cobbITUAX N dakTax, MMerLme UCKIKYUTENBHO NHMOPMALMOHHbIN
xapakTtep (coobweHnsa 0 HOBOCTAX AHS, NporpamMmbl Tenenepeaad, pacnucaHus ABMXeEHUS
TPaHCNOPTHbIX CPeacTB M T.M.).

NcknoveHne ykasaHHbIX OObeKTOB M3 4ucia OXpPaHseMblX OCHOBbLIBAETCA Ha
HopMax bepHckon KoHBeHUMU: "OXpaHa, NpeaocTaBnsieMass Hactoswen KoHBeHUMen, He
pacrnpocTpaHseTcss Ha COooblweHUss O HOBOCTSX AHSA WM Ha coobWeHuMs O pas/inyHbIX
CcobbITUSAX, UMelLme xapakTep npocTton npecc-uHdpopmaumm" (n. 8 ct. 2 KoHBeHuun).

Camu coobuieHns He OXpaHSATCA aBTOPCKUM NpaBOM, TakK KakK MMeKT MHMOPMAaLMOHHbIN



Xapaktep, T.e. HeOopuUrnHanbHbl, MpeacTaBnsaloT coboM NpocToe, MexaHu4deckoe,
HeTBopYecKkoe u3noxeHne cobblTni n daktoB. Ha 370 He pa3 obpawan BHMMaHwWe
Mpe3nanym Beicwero ApbutpaxHoro Cyaa PO.

Tak, TOO n pepakuma raseTbl 3aK/JIKYUIN AOFOBOP, MO KOTOPOMY TeneBuieHue
obs3anocb NpenocTaBNATb pefakumu raseTbl An9 Nyb/AMKoBaHMSA CBOK MNporpamMmmy
nepegad. [oO WCTeYeHUs YCTaHOBMEHHOrO0 CpokKa pejakuuss rnpekpaTuna rnedaTtaTtb
Tenenporpammy, coobwmB o0 pacTtopxeHun porosopa. TOO opraHu3oBano BbIMNYCK
COB6CTBEHHOW raseTbl CO CCbIIKOM Ha He06XoAMMOCTb NYH6AMKOBAHUSA NpOrpaMMbl nepeaad.
My6bnnkoBaHue TenenporpaMmbl BO30OHOBWIOCH, OAHAKO pefakuus onsaTty rno AOroBopy
He npom3Boauia, NOCKObKY Nosiyyana ee Tenepb U3 Apyrmx NCTOYHMKOB.

TOO, nonarasi, 4TO OTBETUYMK HAPYLIM ero aBTOPCKME rpaBa W [AOroBOPHbLIE
obsazaTtenbcTBa, notpeboBano B3bICKAHWUSA YNYLLEHHOM BbIroAbl M PacXoAOB Ha BbIMNYCK
rasetbl.

YOooBneTBopsid MCKOBble TpeboBaHus, apbuTpaxKHblM cyd MUCXOAWMN U3 TOro, 4TO
npeaMeToM criopa SIBASETCS nporpaMma nepefad Kak COBOKYMHOCTb MNepefaBaeMbiX B
3(up MaTepuanos, Co3paHHas B pe3ynbTaTe TBOpPYECKOM AesTenbHocTu. [lporpaMma
nepegayd noasiexuT oxpaHe Kak 06beKT aBTOPCKOro rnpasa.

Mpesnanym BAC P® ykasan, 4To TO, B KaKOW nocnenoBaTeNbHOCTM M B Kakoe
BpeMsa uAyT B 3puUp nepedadn pasfiyHblX BUAOB W XKAHPOB, KAKOW KaTeropuu
cnywartenem u 3puTteniem OHWM MWHTEepecCHbl, - BCE€ 3TO B LENIOM MOXET SABAATbCHA
pe3ynbTaToOM TBOPYECKOW AesdATeNnbHOCTU. B yka3aHHOM CMbiC/ie nporpamMa nepeaad
CXoXa co cbopHMKaMM U APYrMMU COCTaABHbIMWU MNPOU3BEAEHUSMUN, KOTOpble MPU3HAOTCA
obbekTaMM aBTOPCKOrO npasBa B CWUAY TOro, YTO BKJ/IIOYEHHbIN B HWUX MaTepuan
pacnosiIoXXeH N0 OPUrMHaNbHOM CXeMe.

OaHako aBTOpCKOe nNpaBO oOxpaHsdeT nvwb GOopMy, a He coaepxaHue
Nnpou3BeAeHNss U He pacrnpoCTPaHSAETCs Ha uAeu, MNOJSIOXKEHHble B OCHOBY MOCTPOEHus
nporpamMmmbl, TaK Xe KaK WM Ha MeToabl, Mpoueccbl, CUCTEMbl, CNocobbl, KoHUEeNuuu,
OTKpbITUSA, PaKTbl.

Kak cnepyet n3 Mmatepuanos gena, npegMeToMm criopa Mexay UCTLUOM U OTBETUYMKOM
ABNAETCA nNporpaMMma nepepadv Kak gosogmmas Ao cnywatenen (3putenein) nHdbopmaums
0 TOM, 4TO U Korga byaeTt nepeaaHo B aump.

Takass wHdbOpMauMsa npu OTCYTCTBUM OpUrMHaANbHOM OpPMblI ee noJaynm He
obpa3yeT caMoCTOSAATe/NIbHOrO Mpou3BeAeHUs, a noanagaeTt noa NoHsaTue "coobueHune o
cobbiTnax uU dakrtax, mmerouwee MHOOPMALUMOHHBIA XapakTep", U MO3TOMY He aABNseTcs

06beKTOM aBTOPCKOro npasa.



Mpun Taknx obCTOATENnbCTBaX CCbUIKA WUCTUA Ha HaJuymMe aBTOPCKOro npasBa Ha
nporpamMMmy Tenenepenad HenpasoMmepHa. TpeboBaHue 0 B3biCKaHUM Yb6bITKOB U wWTpada
Heob0CHOBaHHO <31>.

<31> lNocTtaHoBneHue lMpe3ngnyma Boicwero ApbutpaxHoro Cyaa PO ot 24 mapTa
1998 r. N 6961/97 // BectHuk Bbicwero ApbutpaxHoro Cyaa Poccuiickon ®epepaumu.
1998. N 6. CM. Takxe: lNocTtaHoBneHne oT 24 Hosbpsa 1998 r. N 3900/98 // BectHuk BAC
P®. 1999. N 2. C. 76.

1.6. Cdepa AencTemsa aBTOPCKUX U CMEXHbIX Npas

Ha Tepputopun Poccurckon ®depepaumn AEUCTBYHOT UCKNOUYUTENbHbIE MpaBa Ha
pe3ynbTaTtbl WHTENNEKTYaNbHOW AeATeNIbHOCTU, YCTaHOBJIEHHble MeXAYHapOoAHbIMU
aorosopamu Poccunckon ®egepaummn mn MNpaxxaaHcKnm kogekcoM (cT. 1231 MK PO).

Mpy NpU3HAHMK UCKIKUYUTENBHOrO npaBa Ha pe3ynbTaT WHTENNeKTyaslbHOMN
AesTeNbHOCTU B COOTBETCTBMM C MeXAYHapoAHbIM A0roBopoM Poccuinckon depepauum
cogep)XaHue npasa, ero Aencreme, orpaHUYeHuns, NoOpsAoK ero ocyLwecTB/eHNs U 3aWmTbl
onpepensatTca K P® He3aBUCMMO OT MOJSIOXKEHUMA 3aKOHOAATeNbCTBa  CTpaHbl
BO3HMKHOBEHWUS UCKNIOYNTENbHOIO NpaBa, ecin TakuM MeXAyHapoAHbIM AOroBOPOM WU
KoaekcoM He npenycMOTpeHO MHOeE.

CornacHo ct. 1256 TK P® wucknwumtenbHoe npaBO Ha MNpPOU3BEAEHUA HAYKM,
nuTepaTypbl U UCKYCCTBaA pacnpoCTpaHaeTCs:

- Ha nNpomn3BeaeHus, obHapoaoBaHHbIE Ha TeppuTopun Poccminckon depepaummn nnm
HeobHapoaoOBaHHbIe, HO Haxoaswmecs B KaKoM-mbo o06beKTUBHOM dopMe Ha
TeppuTOpUN Poccuinckon denepaunn, " rnpu3HaeTcs 3a aBTopaMu (nx
npaBonpeeMHUKamMm) He3aBUCUMO OT UX FPaxAaHCTBa;

- Ha npowusBeaeHusi, obHapoaoOBaHHble 3a npeaenamum Tepputopun Poccuinckom
denepaunn mnm HeobHapoaoOBaHHble, HO HaxoAsiWMecss B KaKoM-nmbo 06BbLEKTUBHOM
¢dopme 3a npeaenamu Tepputopumn Poccuinckon depepaunmn, U NpmM3HaETCs 3a aBTOpamy,
ABNAWMMUCA rpaxaaHaMn Poccuimnckon depgepaumm (Mx npaBonpeeMHUKamMn);

- Ha npowusBeaeHusi, obHapoaoOBaHHble 3a npeaenamum Tepputopun Poccuinckom
denepaunn nnm HeobHapoaoOBaHHble, HO HaxoAsiWMecss B KaKoM-nmbo 06bEKTUBHOM
¢dopmMe 3a npeaenamu Teppmutopun Poccuimckon depgepaunm, n NpusHaeTcs Ha TeppuTopumn
Poccuiickon ®epepaumm 3a aBTopamMu (MX MpaBoOMpeeMHUKaMn) - rpaxgaHamm apyrux
rocyaapctse n nnuamm 6e3 rpaxxaaHcrea B COOTBETCTBUMU C MeXAYHapOAHbIMM A0OrOBOpaMu

Poccuiickon depgepaunn.



MponsBeneHue Takxe cyuTaertcs BNepsble 06bHapoAoBaHHbIM nytem
onybnukoeaHusa B Poccurckon degepaummn, ecnin B TedeHue TpuauaTn AHEW nocne gatbl
nepsoro onyb6nnkoBaHus 3a npegenammn tepputopumn Poccurckon depepaumn OHO 6bin10
onybnnMKoBaHO Ha Tepputopumn Poccunckon depgepaumu.

Mpn npepocrtaBneHMn Ha Tepputopum Poccuinckon depepaumm  OxXpaHbl
Npou3BeAeHN0 B COOTBETCTBUM C MeXAYHapoAHbIMM AoroBopaMun Poccumnckon denepaumm
aBTOp Mpou3BeAEeHUS UM MHOW NepBOHadalbHbIM MpaBoobnagatenb onpegensieTcss no
3aKOHY rocyaapcrBa, Ha TeppuTOpuUM KOTOPOro uMen MeCcTO puandeckuin dakr,
NOCNYXMBLIMN OCHOBaAHWEM AN NpuobpeTeHns aBTOPCKUX Mpas.

MpepoctaBneHne Ha Tepputopun Poccumnckon deaepaumm oxXpaHbl Npomn3BeaeHUSM
B COOTBETCTBMW C  MeXAyHapoAHbiMW  aorosopamm  Poccuinckon — depepaumu
ocyLlecTBnaeTcs:

- B OTHOLWIEHWM MNpPOU3BEAEHUN, He Mnepelweawnx B obliecTBeHHoe AOCTOSHME B
CTpaHe NpPOUCXOXAEHUS Npou3BeaeHUs BCNeACTBME UCTeYEeHUS YCTAaHOBIEHHOIO B Takou
CTpaHe CpoKa AeNCTBUSA UCKTIUYNTENbHOINO Npaea Ha 3TW NpouU3BeAEeHUs ;

- B OTHOWEHUM NpPOU3BEAEHUNIN, He Mnepelweawnx B obliecTBeHHoe AOCTOSHME B
Poccuiickon ®epepaunn BCNeACTBUME UCTEYEHUS CpoKa AOENCTBUSA MWCKIKYUTENBHOMo
rnpasa Ha HUX, npeaycMmoTpeHHoro NK PO,

Mpwn npenocraBieHnn OXpaHbl npousseaeHnsaM B COOTBETCTBUMU C
MeXAyHapoaHbIMN Aorosopamu Poccuitckon denepaunmn CpoK AEeNCTBUS
NUCK/TIOUYNTENBHOIO NMpaBa Ha 3T Npou3BeAeHUns Ha Tepputopumn Poccuinckon depepaumu
He MOXeT npeBblwaTb CPOK AEUCTBUS WCKIKOUYUTENbHOro npasa, YCTAaHOBMNEHHOro B
CTpaHe NMpOonUCXOXAEHNS NMPON3BEAEHUNS.

Cnepyet o0cob60 noayepkHyTb, 4TO 4acTb u4erBeptas [K PO npumeHsieTca K
NpaBOOTHOLWIEHUSIM, BO3HUKLLNM MOC/e BBEAEHUS ee B AeNCTBUe.

Mo NpaBOOTHOLWEHNAM, BO3HUKLILUMM A0 BBEAEHUS B AeNCTBME 4acTu yetBepTon K
P®, oHa npuMeHsaeTca K TeM npaBaM M 0683aHHOCTSM, KOTOpble BO3HUKAM Mocne
BBeZEeHns ee B AeNCTBUE.

MpaBa Ha pe3ynbTaTbl MHTENSIEKTYaNbHON AeATeNbHOCTU, OXPaHsBLUMECHS HA AEeHb
BBeAEHUS B AencTBue yactn dyereepton K PO, npoaonxatoT OXpaHATbCS B COOTBETCTBUM
C NpaBunamMm 4yactu yetsepton K PO.

ABTOp Npou3BeAeHns UM MHOW NepBoHavalbHbIM NpaBoobnagatens onpeaenseTcs
B COOTBETCTBMWM C 3aKOHOAATeNbCTBOM, [AENCTBOBABLUMM HAa MOMEHT CO34aHus
npouseBeaeHus.

B cooTBeTCcTBMM CO CT. 6 BBOAHOrO 3aKOHa CPOKM OXpaHbl NMpas, NpeaAyCMOTPEHHbIe

ctatbsaMm 1281, 1318, 1327 wn 1331 TK PO, npuMeHATCa B CcChydasax, Koraa



NATUAECATUNETHUA CPOK AENCTBUS aBTOPCKOro npaBa MM CMEXHbIX NpaB He UcTek K 1
aHBapda 1993 roaa.

ABTOpPCKOE NpaBo puanYecKmnx nuu, Bo3HUKWee Ao 3 aBrycta 1993 roaa, To eCcTb
[0 BCTyrieHns B cuny 30Al1, npekpawaeTrcd rno UCTEYEeHUU CeMUAecHaTu NeT CO AHSA
npaBoMepHOro obHapoAOBaHUS NMPOU3BeAEHUs, @ eC/in OHO He 6bino obHapoaoBaHoO, - CO
AOHA co3daHuda npowussegeHus. K COOTBETCTBYHOLWMM MNPaBOOTHOLEHUSAM MO aHanorum
NPUMEHSTCA npaBuna dactm detrsepton K PO. [na uenem mx NpuUMeHeHUst Takue
topuanyecKkue nnua CYMTarTCs aBToOpaMn Npon3BeaeHun.

CornacHo cT. 7 BBOAHOro 3akoHa HOPMbl 4yactu uyetBepton K PO o nopsgke
3aKka4veHns un ¢dopMe A0roBopoB, a Takxke 06 KuX rocyaapCTBEHHOM peruvcrpauunm
NPUMEHSIIOTCA K AOroBOpaM, 3aK/Il0YEHHbIM Moc/e BBeAEeHUS B AENCTBUE YacTU YeTBepPTOM
K PO, B TOM yncne K AorosopaM, npeanoxeHus 3aknio4YnTb KOTopble 6bl/In HanpaBAEHbI
0o 1 aHBaps 2008 roga v KoTOopble 3ak/toyveHbl nocne 1 aHeapa 2008 roaa.

Ob6s3aTtenbHble ANs CTOPOH [AOroBopa HOpMbl 4actnm detsepton [K PO 06
OCHOBaHUAX, O NOCNEeACTBUAX N O NOpsAKe PpacTOPXEHUSA L4OrOBOPOB NMPUMEHSAOTCH TaKxXe
K AOroBopaM, KOTOpble MpOAO/KAKT AeNCTBOBATb MNOC/e BBeAEHWUS B AeNCTBME 4acTu
yetBepTon 'K PO He3aBMCUMO OT AaTbl UX 3aKJIHOUYEHMUS.

Ob6sa3aTenbHble 479 CTOPOH A0roBopa HOpMblI 4Yactu 4etBepton K PO 06
OTBETCTBEHHOCTM 3@ HapylweHue [AOroBOpPHbIX 0653aTenbCTB MNPUMEHSIOTCS, eCcnun
COOTBETCTBYHWOLWME HapyweHus Obiin AonyleHbl nocre BBeAeHUs B AeNCTBMe 4acTu
yeTBepTOM Koaekca, 3a UCKIKYEHMEM CNy4vaeB, Koraa B AOroBopax, 3aKtoYeHHbIX A0 1
saHBaps 2008 roga, npeaycMaTpmBaniacb MHAs OTBETCTBEHHOCTb 3@ TakmMe HapyLleHus.

ABTOPCTBO, UMSI aBTOpa M HENPUKOCHOBEHHOCTb NPOU3BEAEHUNIN HAaYKN, NuTepaTypsbl
N UCKYCCTBA, @ TakXe aBTOPCTBO, UMSA UCMNOJSIHUTENS U HEMPUKOCHOBEHHOCTb MCMOSTHEHUS
OXPaHSTCSA B COOTBETCTBMM C NpaBuiamm ctaten 1228, 1267 n 1316 'K PO He3aBucmMO
OT TOro, NpeaocTasnsgnacb NN NpaBoBas OXpaHa TakUM pe3yfnbTaTaM MHTeNNeKTyasibHOM
AesATeNbHOCTU B MOMEHT MUX CO34aHMus.

OxpaHa aBTOpCTBa, MMEHM aBTOpa M HENPUKOCHOBEHHOCTU MPOU3BEAEHUN HayKW,
nutepaTtypbl WU WUCKYCCTBaA, a TaKXe aBTOPCTBA, WMEHWM  UCMONHUTENs WU
HENPUKOCHOBEHHOCTU UCMOSTHEHMS OCYLLECTBNSAETCS B COOTBETCTBUM C NpaBuiamu cTaTen
1228, 1267 n 1316 K P®, ecnn COOTBETCTBYIOLLEE MOCAraTeNbCTBO COBEPLUEHO nocne
BBeAEeHMS B AencTBue yactm yetsepton MK PO,

NcknountenbHoe npaBO Ha pe3ynbTaTbl WHTENNEKTYasbHON AeaATeNlbHOCTU B
obnactn reogesmn wn Kaptorpadum, KOTOpble MOJIy4YeHbl paHee 3a Cc4yYeT CpeacTB
pecnybnukaHckoro 6toaxeta PCOCP U1 coCTaBnsiBWWEW COK3HbIA BloaXeT 4YacTu

rocyaapcreeHHoro 6ioaxeta CCCP n HaxoaaTcs Ha Tepputopumn Poccuinckon deaepaumn,



B TOM 4ucne Ha MaTepuanbl roCyAapCTBEHHOro Kaptorpado-reoaesnyeckoro doHaa
Poccuinckon ®depepaummn, npusHaetca 3a Poccunickon ®depepaumen, ecnum 3TO
UCKIOYNTENbHOE NpaBo He 6bIN0 nepeaaHo WAM He MpuHagsexano ApYyromMy nuvuy B
COOTBETCTBUM C 3aKOHOAATeNbCTBOM Poccunckonm depepaumn.

PacrnopspkeHne WCKNOYUTENbHBbIM MNPaBOM Ha pe3ynbTaTbl WHTENNEKTYyaslbHOM
aestenbHoCcTU B obnactu reogesum mn kaptorpadum oT mmeHu Poccunckon depepauunm
OCYyLLEeCTBAAEeTCa B nopsiake, ycTaHoBneHHOM [paButenbctBoM Poccuinckon depepaunn B
MocTtaHoBneHun T[lpasutenoctBa PO oT 2 pekabps 2004 r. N 726 "O nopsake
pacrnopshKeHnst UCKIK4YUTENbHbIM MpaBoM Poccuinckon depepaumm Ha pe3ynbTaThl
WHTENNEeKTyasibHON AesaTenbHOCTU B 061acTtn reogesmmn u kaptorpadumn”.

KpaTkune BbIBOAbI:

- aBTOpCKOe npaBo B 06bLEKTUMBHOM CMbIC/e npeacTaBnseT cobon COBOKYMHOCTb
HOPM rpa)AaHCKOro npasa, peryavpyrLlmx OTHOLWEHMUS MO MNPU3HAHMUIO aBTOPCTBa WU
OXpaHe Mnpou3BeAEeHUN HayKu, NuTepaTypbl U UCKYCCTBA, YCTAHOB/EHWUID peXxuma ux
NUCMONb30BaHUA, HaAEe/leHNI WX aBTOPOB HEUMYLWECTBEHHbIMU U  UMYLLECTBEHHbIMU
npasaMu, 3awWmTe NpaB aBTOPOB M ApYyrnx npasoobnagartenen. B cybbekKTMBHOM CMbICNe
aBTOpPCKOEe MNpaBO - T€ MMYLWECTBEHHbIE U JINYHblE HEUMYLLUECTBEeHHble npaBa, KOTopble
npuHaanexaTt nmuam, co34aBLlUnM NPon3BeaAeHUS HAayKN, nuTepaTypbl U UCKYCCTBA;

- aBTOpPCKME M CMeXHble rnpaBa MO CBOEW npupoae SABASATCA abConMtoTHbLIMU
npasamu. OHM [alOT BO3MOXHOCTb MX obnagaTtenssM MCNofb30BaTb pe3ysibTaTbl CBOEWN
TBOPYECKOMN AesATeNIbHOCTU, pacrnopsiXaTbCid UMW MO CBOEMY YCMOTPEHWUIO M 3anpewaTb
coBepLaTb YKa3aHHble AEeNCTBUSA BCEM APYTUM NuLaM;

- cybbekTamMm aBTOPCKOro npasa MoryTt 6biTb mamnyeckme n ropmamyeckme nuua -
aBTOpbl  MNpPOM3BEAEHWM  HayKW, JuTepaTypbl WAM  UCKYCCTBA, a TakKxXe uX
npasonpeemMHUKn, pabotogatenn v apyrue nuua, npuobpetatoline aBTOpcKue npasa no
3aKOHY WU A4OroBOpY;

- obbeKkTaMM aBTOPCKUX MpaB SABAAKTCA MNPOU3BEAEHUS HayKu, nuTepaTypbl U
NCKYCCTBA HE3aBUCUMO OT AOCTOMHCTB M Ha3HayeHUsa Npous3BedeHuns, a Takxke oT cnocoba
€ro BblpaXeHus;

- He 4aBnslTCcs obbekTaMM  aBTOPCKUX nNpaB oduunanbHble  OOKYMEHTHI
rocyAapCTBEHHbIX OpraHoB M OpraHoB MEeCTHOr0 CcaMOoyrnpaBneHUst MYHUUMNANbHbIX
obpa3oBaHWIN; rocyaapCcTBEHHbIE CMMBOJbI U 3Haku (dnarm, repbbl, opaeHa, AEHEXHble
3HaKM M ToMy noaobHoe), a TakXe CMMBOJIbI U 3HAKWM MYyHMUMNANbHbIX 06pa3oBaHUN;
npounsseaeHns HapoaHoro teopyectBa ((ONbKNOP), HE MMEKLLME KOHKPETHbIX aBTOPOB;

coobuweHns o cobbiTnax W @dakTax, uMelwmne WUCKIIYUTENBHO WHGMOPMALMOHHLIN



xapakTtep (coobueHnsa 0 HOBOCTAX AHS, NporpaMmbl Tenenepeaad, pacnucaHus ABMXeEHUS
TPAHCNOPTHbIX CPeACTB U T.M.);

- B HacTosllee BpeMs npaBa Ha pe3ynbTaTbl MHTENNEeKTyalbHON AeATenbHOCTU
pernaMeHTUpyeT 4acTb 4yeTBepTas [paxaaHCKoro kogekca P®, koTopas BCTynuia B
aenctene 1 aHeaps 2008 roga M NpuUMeHSETCS K NPaBOOTHOLLUEHMSAM, BO3HUKLLUMM nocne
BBEAEHUS €e B AENCTBUE;

- N0 NPaBOOTHOLUEHMSAM, BO3HUKLUMM [0 BBEAEHUS B AeNCTBME YacTu yeTBepTon 'K
P®, oHa npuMeHseTca K TeM npaBaM M 0683aHHOCTSM, KOTOpble BO3HUKAM Mocne
BBEJEHUS €e B AENCTBUE;

- MpaBa Ha pe3ynbTaTbl UHTENNEKTYaslbHON AeATeNbHOCTU, OXpaHseMble Ha AeHb
BBEeAEHUS B AencTBue yactn dyeresepton 'K PO, npoaonxatoT OXpaHATbCS B COOTBETCTBUM

C NpaBunamMm 4yactu yetsepton K PO.

[(naBa 2. ABTOPCKWE TNPABA

PaHee pencTBoBaBLUee 3akoHOAATeNbCTBO (CT. CT. 15 - 16 30All) BeCb KOMMAEKC
aBTOPCKMX MNpaBOMOYUIM NOAPa3nenssio Ha JIMYHble HeuMylecTBeHHble TnpaBa w
UMyLLLECTBEHHble rnpaBa. [lpy 3TOM OCHOBHbIM OTAMYMEM JINYHbLIX HEUMYLLEeCTBEHHbIX
aBTOPCKMX NpaB SABMSASIOCH TO, YTO OHW HE MMEKT SKOHOMUYECKOro COAEepPXXaHUA.

Mo pencteytowemy K PO aBTOpCKMMW MnpaBamMu SABASKOTCA WHTENNEeKTyallbHble
rnpaBa Ha NPOM3BEAEHUSA HAaYKN, NuTepaTypbl N UCKYCCTBA.

ABTOpCKME NpaBa BK/IOYAKT B cebs:

1) wucknwuuTenbHoe npaBo Ha MNpou3BedeHue, sBAsWeecs WMYyLLECTBEHHbIM
npaBoM;

2) NN4YHble HENMYLLEeCTBEHHbIE NMpaBa, K KOTOPbIM OTHOCATCS :

- NpaBo aBTOPCTBA;

NnpaBo aBToOpa Ha UMS;

npaBo Ha HENPUKOCHOBEHHOCTb NMPOU3BEAEHUA,

npaBo Ha 06HapOAOBaHUE MPOU3BEAEHUS;



- VHble npaBa (NMpaBO Ha BO3HaArpaXAeHWe 3a MWCMoSb30BaHME CIy>XeB6HOro
npou3BeaeHus, NpaBo Ha OT3biB, NpaBO C/eA0BaHUs, NMpaBo AOCTyNa K MpOM3BEAEHUSIM

N306pa3nNTeNIbHOro UCKYCCTBa U Apyrue).

2.1. NcknountenbHoe npaso Ha rnpousBeaeHue

PaccMOTpeHMe UCKIIYNTENBHOrO Npaea Ha npousBeseHue uenecoobpasHo HayaTb
C uccnenoBaHusi ero NpaBoBOM NPUPOAbI.

[JaHHbIN BOMPOC B HayKe rpaxAaHCKOro npaBa SABAsSeTCS AUCKYCCUMOHHbIM. Tak,
A.NN. Ceprees ykKa3blBaeT Ha WUCKIOUYUTENbHbIE TMpaBa KaK JIMYHOrO, TaK MU
MMYLLECTBEHHOIo XapakTtepa <32>. W.A. 3eHWH K WCK/IHUYUTESIbHbIM OTHOCUT TOJIbKO
MMyLlecTBeHHble npaBa <33>. B.W. [lo3opueB ornpenensetr UCKIOUYUTENIbHOE MNpaBo Kak
UMYyLLLIECTBEHHOE, OAHAKO OTMe4yaeT, UYTo "MPUHATO BblAENATb ABE rpynnbl MPaBoOMOYMIA NO
UCKTIOYNTENbHBIM MpaBaM - JIMYHblE HEUMYLLECTBEHHbIE U UMyLleCTBeHHble" <34>. B.A.
BenoB TakxXe cuuMTaeT WUCKIUYUTESbHbIE MpaBa WMMYLLECTBEHHbIMWU MO CBOEW Npupoae
<35>.

<32> Ceprees A.ll. lNpaBo WHTenneKkTyanbHOM COBCTBEHHOCTM B Poccuimnckom
denepauunn: YuebHuk. 2-e n3a., nepepab. n gon. M.: TK Benbu, 2004. C. 19.

<33> [paxpaHckoe npasBo: Y4yebHuk / Toa pen. AOKTOpa HPUANYECKUX HayK,
npodeccopa E.A. CyxaHoBa. Tom I. M.: Bontepc Knysep, 2004. C. 658.

<34> [o3opueB B.A. WHTennektyanbHble npasa: [lloHATue. Cucrema. 3agaum
koandukaummn. CéopHuk ctaten / Uccnen. ueHTp 4YactHoro npasa. M.: CratyTt, 2003. C.
47.

<35> benos B.A. 'paxaaHckoe npao: Obwas n OcobeHHas 4acTu: YuyebHuk. M.:
AO "UeHTp HOpUHDOP", 2003. C. 575.

B npexHen pepakumm [K PO 3akoHogaTenb ynoTpebnsan  KaTteropuio
"MCKNUYNTENbHOE NpaBo" B KayecTBe CMHOHMMA WMHTENNeKTyanbHON CObCTBEHHOCTU (CT.
CT. 128 n 138 TK PO).

Paspabotunkn IV vyactm T[K PO wucxoamnn w13 TOro, UTO KaTeropwus
"MHTenneKkTyanbHOM COBCTBEHHOCTU" XapaKTepusyeT nub 06beKTbl paccMaTpuBaeMbliX
OTHOLLUEHMIN, HO He NpaBa UX CybbekToB. "Ha3BaHHble NpaBa SABASKOTCSH Pa3HOPOAHbLIMWU MO
CBOEN lOpuaMyeckorm npupoae M B CWIYy 3TOrF0  pasfensaiTcsas Ha  JIM4YHble
HENMYLLEeCTBEHHbIE (HeoTuyXAaeMble), UCKIUYUTEeNbHble (MMYLWeCTBEHHblIE U MNOTOMY B

npuHUKMNe oOT4yyXaaemble, T.e. CNOCObHble odopMasaTe 060poT "MHTeNnneKkTyanabHOM



cobcTtBeHHOCTM") U MHble (HanpuMmep, M3BeCcTHOe "MNpaBoO cfeAoBaHMAa", MMelollee Kak
NUYHbIE, TaK N UMYLLLECTBEHHbIE 3N1eMeHTbl)" <36>.

<36> SMdkosnes B.®., CyxaHoB E.A. Koauduvkaums 3akoHogaTenbctBa 06
WHTennekTyanbHon cobcTBeHHOCTH // 2XK-HOpuct. 2006. N 19.

CornacHo ct. 1270 TK P® aBTOpy npousBeaeHUs Unm MHOMY npaBoobnagaTtento
NPUHAANEXUT MUCKIKUMTENbHOE MNpaBO Ha Mpou3BeAeHMe - 3TO MNpaBoO WCMONb30BaTb
npouseeaeHne B COOTBETCTBUM CO CT. 1229 Koaekca B ntobon popme n nobbiMm cnocobom,
He NpoTUBOpeYalWmM 3aKoHy (B TOM 4ucne cnocobamm, ykasaHHbiMM B M. 2 cT. 1270 TK
POD).

Mcnonb3oBaHMeM NpousBeaeHusi, B HaCTHOCTU, CYMTAETCSH:

- BOCMpou3BeaeHMe rMpou3BeAeHUsi, TO eCTb W3rotoBreHue ofgHoro u 6onee
3K3eMnisipa Npou3BeaeHns 1N ero 4yactu B nobon MatepuanbHon opme, B TOM YUcCne B
¢dopMe 3BYKO- WM BUAEO3ANUCU, U3rOTOBMIEHME B TpeX U3MEpeHuUax oA4HOoro u bonee
3K3eMnasipa ABYXMEPHOro npousBefeHnss M B ABYX U3MepeHusax oaHoro wu 6onee
3K3eMnisipa TpexMepHoro npousseaeHus. T[lpn 3TOM 3anMcb Mpou3BeAEHUS Ha
3/IeKTPOHHOM HOCWUTene, B TOM 4ucne 3anmMcb B namatb 3BM, Takxke cuuTaeTcsd
BocrnpousseaeHneM. WCKIOYeHneM cuyMTaeTCss ulb Cydan, Korga Takas 3anucb
ABNAETCA BpPEeMEeHHOW W  COCTaBMsSeT HeOoTbeM/SIEMYKD W CYLLEeCTBEHHYK  4acTb
TEXHONOrMYeCcKoro npouecca, WMewwero eauMHCTBEHHOW  Uenbkd  NpaBoMepHoe
NCMoNb30BaHMe 3anucu UM MnpaBOMepHoe JAoBeAeHWe npousBeaeHns [0 Bceobuiero
cBefeHus;

- pacnpocTpaHeHune Npou3BeAeHUs NyTeM MpoAaXum WKW MHOIMo OTYYXAEHWUS ero
opurnHasna unm 3K3emnnsipos;

- Ny6NNYHBLIN NoKa3 Npou3BeneHns, To eCTb ntbas AeMOHCTpaunsa opurMHana wuau
3K3eMnisipa npou3BeAeHUsi HernocpeacTBEeHHO NMB0 Ha 3KpaHe C MOMOLWbI MEHKMN,
AVano3nTuBa, TENEBU3MOHHOIO Kagpa WM WMHbIX TeXHUYEeCKUX CpeacTB, a Takxke
AEMOHCTpaunsa oTAEeNbHbIX KaApOB ayAnoBMU3yasibHOro npounssenenms 6e3 cobntogeHmnsa nx
nocnenoBaTeNbHOCTU HenocpeaCcTBEHHO NMbB0 C NOMOLLbIO TEXHUYECKMX CPeacTB B MecTe,
OTKPbITOM Ansa cBob60OAHOrO MnoceweHus, Win B MecTe, rae NpuUCcyTCTBYET 3HauuTesbHoe
4yncno vy, He npuHagnexawmx K o06blMHOMY Kpyry cCemMbW, He3aBMCUMO OT TOro,
BOCMPUHMMAETCA MNpou3BeaeHne B MecTe ero AeMOHCTpauum unm B ApPYroMm MecTe
OAHOBPEMEHHO C AEMOHCTpaumen NponsseneHuns;

- UMMOPT OpUrMHana Unm sK3eMnasapoB NPOU3BEAEHMS B LLENSAX PaCnNpoOCTPaHEHUS;



- NpokaT oOpurMHana wuWnauM 3K3emnasipa npousseaeHus. [pounnncTpupoBaTtb
NpUMeHeHne AAHHOIo NOJIOXEHMUSA Ha NpPaKTUKe MOXHO CNeayroLwWwnM NpuMepom.

B noMmeweHunm wMarazmHa 3A0 "Mup komnbioTepoB" (maanee - 06WecCTBO)
pacnpocTpaHssio nporpamMmmel anst 2BM, aBTopckue npasa Ha KoTopble npuHaanexat 3A0
"1C".

Mpn npoaaxe 3K3eMnnaspa nporpaMMbl 06WECTBO BMeCTe C KaCCOBbIM YEKOM
Bbl4aBaNo MOKyrnaTento TasoH, MNOATBepXAalwWwnii nNpoBepKy AucCKa MpoAaBLOM U
rapaHTuo OoTCyTCTBMA pAedekToB. Takon TanoH npenocTaBnsn MnokynaTento npasBo B
TEeYEeHME HEeOoMnpeaeneHHOro BpeMeHM 0BMEHATb AMCK Ha Nbon Apyrow, a TakXxe nocne
coBeplleHnst NaTn obMeHOoB - NpaBo Ha NosyyYyeHue OAHOro amcka 6ecnnaTHo.

3A0 "1C" obpatunocb B apbuTpaxHbi Ccyn C UCKOM K 06LWECTBY O B3bICKaHWUMU
KOMMeHcauMun 3a HapyLweHne aBTOPCKMX Npas, nonaras, 4to AaHHble AeNCTBUSA OTBETUYMKA
HapywatT ucknrumntenoHoe npaso 3A0 "1C" Ha caady nporpaMm B MpokaT, KOTopoe B
YCTaHOBEHHOM NopsiAKe OTBETUMKY He nepenaBasoch.

OTBETUMK MCK He NMpU3Han, CoCNaBLINCb Ha ucyepnaHue npasoobnagateneMm ceBoux
npaes nocne nepBoW NpoAa)ku nporpaMM M AOMNYCTUMOCTb MX pacnpocTpaHeHus 6e3
cornacums aBTopa v BbinaaTbl €My BO3HArpa)kaeHus.

Cyabl cornacunucb C posodamum obuwectsa, B YAOBNETBOPEHUUM  UCKOBbIX
TpeboBaHMI OTKasanmu.

Mpesnanym BAC PO vykasan, 4to ocnapumBaeMble cyaebHble aKTbl noanexar
OTMeHe, UCKOBble TpeboBaHUS - yAOBNETBOPEHUIO MO CrieayoWwmMM OCHOBaHUSAM.

NcknounTenbHoe npaBo aBToOpa Ha MCNOJSIb30BaHMe Npou3BeAeHUs 03HaYaeT NpaBo
OCYLeCTBAATb MM pa3pellaTb OCYWEeCTBSATb Ha3BaHHble B HEM AEeNCTBMS, B TOM yucne
pacnpoCcTpaHATb  3K3eMMasapsbl npousseaeHnn  nwboiMm  cnocobom (npaBo  Ha
pacnpocTpaHeHue).

OTHOWEHUS, CMOXMBLUMECS Yy OTBETYMKA C noTpebutensmMu, CBUAETENbCTBYIOT O
TOM, 4YTO NMocnefaHue He TONbKO npuobpeTanu BewHoe NpaBo Ha 3K3eMnasp NporpamMmmbl
anst 9BM, HO n nNpaBo Ha UCNOSIb30BaHWE MPOrpaMMbl NyTeEM BOCMPOU3BEAEHUS, TO €CTb
3annucu ee B naMaATb DBM. TMonb3oBaTenb NporpamMmmbl, KYMUBLUMM MEpPBbIN AUCK Y
obuwectBa, nocne obmMeHa cBoero 3k3emnnspa (C gonnaTton) Ha apyron npuobpetan
npaBo Ha HeonpeaeneHHoe BpeMs (A0 cneaywouwero obMeHa) WUCNoNb3oBaTb HOBYHO
nporpammy. O6LLECTBO Xe NoJsly4Yyaso BO3MOXHOCTb MOBTOPHO NpoAaThb 3TOT Xe 3K3eMnnsp
Win nepenaTb e€e HOBOMY MOKyrnaTestd BO BpeMeHHOe nonb3oBaHue (A0 cnepyrowero
obMeHa).

Mo cBoeMy 3KOHOMMYECKOMY M MPaBOBOMY coepXXaHuto obs3aTenbcTBa obuwecTsa,

M3N10XEHHbIE B TaK Ha3bliBa€MOM FapaHTMVIHOM TanoHE, CBOAWTNCb K KOMMEpPYECKOMY



npokaty nporpamMm ans 3BM, KOTOpbIMW NpPpUBOAMT K LWMPOKOMY KOMUPOBAHUIO TaKMx
npousseaeHnin, HaHocsAWweMy yepb NckNumMTeNbHOMY NpaBy Ha BOCNPOU3BEAEHME.

TakuMm o6pasoMm, AeNCTBMS OTBETUMKA npeacTtaBnsnm cobon camMOCTOATENbHbIN
cnocob6 wucnonb3oBaHMA 0b6bekTa aBTOPCKWUX MpaB, HapylanuM orpaHuyeHue npuHumna
ncyepnaHma npas, 3anpeTt 6e3 cornacus aBTopa pacnpoCcTpaHsATb ero npov3BeAeHUs B
KOMMep4eCcKnx uensx.

YKa3aHHble [enCTBMSA noanexaT npecevyeHUo C BbIMaTon npasoobnagaTtento
WUCKJTIOUYUTENbHbIX NpaB KoMneHcaunm <37>;

<37> TMoctaHoBneHne [lpe3mgnyma Bbicwero ApbutpaxHoro Cyaa Poccuiickon
®enepauunn ot 25 oktabpsa 2005 r. N 3919/05.

- Ny6bAn4yHOEe UCMNoNHEHNe Npou3BeaAeHns, TO eCTb NpeacTaB/eHne Npom3BeaeHuns B
)XMBOM MCMOJSIHEHUWN UNN C NMOMOLLbIO TEXHUYECKUX cpeacTts (paano, TeneBuaeHUs U UHbIX
TEXHUYECKMX CpeacTB), a TakKXke NOKa3 ayaAuoBM3yanbHOro npousseaeHuns (cC
COMpoBOXAeHMEM uUnu 6e3 conpoBOXAEHUSA 3BYKOM) B MecCTe, OTKPbITOM ANns cBo60AHOro
noceweHms, wnu B MecCTe, rae nNpUCYTCTBYET 3HauyuTenbHOE 4UCI0 Uy, He
npuHagnexawmx K o06blMHOMY Kpyry CeMbW, He3aBUCMMO OT TOro, BOCMPUHUMAETCH
npoussBeaeHne B MecTe ero npeacraBneHns wanm nokasa nuMbo B ApyroMm MecTe
OAHOBpPEMEHHO C npeacCTaBleHWEM WM NOKA3oM rnpou3seaeHus. B 3TOM oTHoweHuu
nokasaTesibHbIM (MOXHO CKa3aTb, NpeueaeHTHbIM) SBASETCS CneaylLwnin npumep.

PAO obpaTtunacb B cya C UCKOM K K. O B3bICKAHUM AEHEXHOW KOMMNeHcauuu 3a
HapyleHMe aBTOPCKUX MpaB, COCNaBWMUCb Ha To, 4yTo 17 okTab6bpsa 2004 roma B
noMelweHUn pecTtopaHa, B KOTOPOM OTBeTuYMUA OCYyLUecTBAseT npeanpuHUMaTeNbCKYH
AesaTeNnbHOCTb, 6bin Ny6/IMYHO UCMNONMHEHDbI My3blKasibHblEe NMPOU3BEAEHUS, COCTOosIWMeE B
nporpamMMHbiX 6nokax paavo "EBpona [ntwoc", 6e3 Haanexawero odopmneHus
cornaweHmsa C aBTopaMuM  WUCNONAb3YyEeMbIX MPOM3BEAEHWUN, UYeM HapyleHbl UX
NUCKIOYNTENbHbIE MMYLLeCTBEHHble rnpaBa. OTKasbliBas B YAOBETBOPEHUU 3asiBIEHHbIX
NCKOBbIX TpeboBaHWW, Cya npuwesn K BbiBOAY O TOoM, 4Tto K. He oCyLlecTBNsinocChb
He3aKoHHOoe nybnnyHoe UCNOSIHEHUME My3blKajibHbIX MPOM3BEAEHUN, MNOCETUTENAM
pecTopaHa nuvwb 6blNa npeaocTaBNeHa BO3MOXHOCTb MNPOCAYLWMBAHUS MPOrpamMmbl
3¢ uMpHOro BewaHnsa paagmoctaHumm "Espona Mnroc".

CynebHas konnernss no rpaxxgaHckmm aenam BepxosHoro Cyana P® ykasana, 4To
ny6nn4YHbIN nokas, nybanyHoe McnonHeHue unum coobueHne ans Bceobuiero ceeaeHus -
3T0 nwbon nokas, uCnosiHeHMe wunm coobuieHne npousBeaeHur, GOHOrpamm,

NCNONTHEHWI, MOCTAHOBOK, nepeaayd opraHusaunn apupHoro mnm kabenbHOro BewaHus



HenocpeACTBEHHO NMB0O C MNOMOWbID TEXHUYECKUX CpeacTB B MecTe, OTKPbITOM ANs
CBOBOAHOro MocelleHns, Uan B MecTe, rae npuUcyTCcTByeT 3HauuTesSibHOe YMCIO0 NuL, He
npuHaanexawmx K obblYHOMY Kpyry CemMbW, HE3aBMCUMO OT TOro, BOCMPUHMUMAIOTCHA U
npousseaeHnsi, @OHOrpamMmbl, WCMNOSIHEHUS, TMOCTAaHOBKMW, nNepeAayn opraHuM3aumim
3(pupHOro wmnm kabenbHOro BelwaHWss B MecTe uX coobuweHus waum B APYroM MecTe
OAHOBpPEMEHHO C coobueHneM npousBeneHun, GOHOrpamMmM, WUCMOSIHEHUIM, MNOCTAHOBOK,
nepegay opraHmsaumm aUpHOro nan KabenbHOro BewaHms.

Mepenaya opraHusaumm adUpHOro mnm KabenbHOro BewaHus SBNSETCS 06bekToM
CMEeXHbIX MpaB TakKuMX opraHusauuin. Mcnonb3oBaHMe WCMNOMHEHUS AOMyCKaeTcsa npum
YCNOBUM  BbINAATbl  UCMOSHUTEND  BO3Harpa)kaeHus. MpaBo Ha  nony4yeHue
BO3HArpaxaeHust  9BNsieTC  HeOTbeM/IEMOM  4acCTbld  UCKIKUYUTENbHOrO  rnpasa
WUCMONHUTENS Ha MWCNOoSib30BaHME WCMOSIHEHUS, U HEBbINOSHEeHMe 3Toro TpeboBaHus
AOJ/IDKHO KBannUuuMpoBaTbCS KaK HapyLUeHMe CMeXHbIX Npas.

Takmm o6pa3oMm, K Nyb6AMYHOMY WCMNOHEHUIO MYy3bIKasbHbIX MPOM3BEAEHUN
oTHocuTcs noboe coobuieHne nepenad opraHm3aunin 3UPHOro BellaHus, BKIOYAKOLWMX
AaHHble Nnpou3BefeHunsl, B MecCcTe, OTKpbITOM Ans cBO6OAHOr0 MoceleHnsi, KOTOpbIM
ABNAETCA U pecTopaH.

Kak ycTtaHoBMN cCyan, TpaHcnauma nepepad  pagumoctaHumu  "EBpona [Mntoc"
oCyuwlecTBAsSlaCb B MOMELLEeHUM pecTopaHa C WUCMOoNb30BaHMEM TeXHUYEeCKUX CpeacTtB
(My3bIKanbHOro LeHTpa) He ANns IMYHOro, a AN KOJJTIEKTUBHOIMO NMPOCNYLLMBAHUA.

CyA He NpuHSAN BO BHMMaHWeE TO 06CTOATENbCTBO, UTO Ny6/AMYHOE MCNOAb30BaHUe
OTBETYMKOM My3blKasSibHbIX MPOMU3BEAEHWUIN, TpaHCAMpyeMblX pagunocTaHumen "EeBpona
Mnioc", 6e3 3aka4vYeHUss COOTBETCTBYIOLWMX AOroBOpOB C aBTOpaMuU  SBNSETCS
HernpaBOMEpPHbIM.

Ha ocHoBaHuM wu3noxeHHoro CyaebHas Konnerns no rpaxaaHCKuUM aenam
BepxosHoro Cyaa P® onpegenvna geno HanpasBuTb B Cy[ NepBON MHCTaHUMWM Ha HOBOE
paccMoTpeHne <38>.

<38> Onpepenenne CyanebHoW KonnerMn no rpaxnaHCcKMMm pgenaMm BepxoBHOro
Cyaa P® ot 10 anpensa 2007 roga N 42-B07-4.

- coobueHue B adunp, To ecTb coobuieHne npomsBeneHns ans sceobuwero ceeaeHus
(BKNOYaAs NoKas MM UCMNOJSIHEHME) MO paano wUnu TeneBuaeHuto (B TOM 4ucie NyTeEM

peTpaHcnsaumMmn), 3a UCKIYeHnem coobueHmns no kabento.



Moa coobuweHmeM noHuMaeTca nwboe aencreme, NOCPeAcTBOM  KOTOPOro
nponsBeaeHne CTaHOBUTCS AOCTYMHbIM ANS CNyX0BOro U (Wan) 3puUTenbHOro BOCNpPUATUSA
He3aBMCUMO OT ero aKTU4ecKoro BoCnpuaTna nybnamnkon.

Mpn coobweHnn npousseaeHnit B adup 4Yepes CnyTHUK nog coobuieHnem B aup
NOHMMAETCS NPMEM CUFHaNoB C HAa3eMHOM CTAHUMM Ha CNYTHWUK U nepegadya CUrHasaoB CO
CNyTHMKA, MOCPeACTBOM KOTOPbIX Mpou3BefeHne MOXeT 6biTb AoBeAeHO A0 Bceobuiero
CBe[eHMS He3aBUCUMO OT ero hakTu4eckoro npueMa nybamkon.

CoobuweHne KOAMPOBAHHLIX CUrHaNOB Npu3HaeTcs coobweHuem B 3hup, ecnu
cpeAacTBa AeKOAMPOBAHMSA MPeaoCcTaBsitOTCa HEOrpaHUYEHHOMY KpPYyry uL, OpraHusauumen
3(PUPHOro BewaHnsa uan c ee cornacus;

- coobuweHue no kabent, TO ecTb coobuieHne npousBeneHUss ANa Bceobuiero
CBeAeHns Mo paavo wan TeneBuAEHUKD C nomowbio Kabens, nposBoga, ONTUYECKOro
BOJSIOKHA MAM aHaNOrMMYHbIX cpeacts (B TOM uyucne nyteMm petpaHcnsumm). CoobuweHue
KOAMPOBAHHbIX CWUrHaNoOB npu3HaeTca coobweHnem no KkKabenw, ecnu cpeacrsea
AEeKoAMPOBaHUS  MpPefoCTaBNsAOTCA  HEeOrpaHWYeHHOMY  Kpyry Jiuy, — OpraHusauunen
KabenbHOro BewaHnsa Uan c ee cornacus;

- nepeBoA vnu apyras nepepabotka npousseaeHus.

Moa nepepaboTkon npousBeAeHUss MNOHMMAETCH  co3haHne  NpPOU3BOAHOMO
npoussegeHns (06paboTkn, 3KpaHU3aUUM, apaHXMPOBKK, WHCLUEHUPOBKM U TOMY
nogo6Horo).

Moa nepepabortkon (Moaudukaumen) nporpammbl ansa OBM wmnu 6a3bl AaHHbIX
NOHMMAIOTCA Ntobble NX U3MEHEHMS, B TOM YUCNe nepeBos TakoM NporpaMMbl MW TaKon
6a3bl AaHHbIX C OAHOrO fA3blKa Ha APYrom A3blK, 3@ WCKHYEHMEM ajanTauumn, TO ecTb
BHECEHUS U3MEHEHMUN, OCYLLUECTBISIEMbIX WCKIIOYUTENBHO B LENSX (MYHKLWOHMPOBAHMUS
nporpammbl ansg 3BM wunum 6a3bl AaHHbIX Ha KOHKPETHbIX TEXHUYECKUX CpeacTBax
nonb3oBaTens Uau noj yrnpaBneHUEM KOHKPETHbIX MPOrpaMM Nosib30BaTeNs;

- npakTnyeckas peanusauus ApPXUTEKTYPHOrO, AN3anHepcKoro,
rpagocTpouUTEeNbHOro UK CafoBO-MNapKOBOro NpPoeKTa;

- AoBeAeHue npousBedeHus A0 Bceobuiero ceeaeHus Takmm obpasom, uTto ntoboe
ANULO MOXET MOSyYnTb AOCTYN K Npou3BefeHuto u3 ntboro mecta n B nboe Bpems no
cobcTtBeHHOMY Bblbopy (AoBeaeHWe A0 Bceobuiero ceeaeHus).

Cnepyet 06paTuTb BHMMaHMe Ha OCOBEHHOCTM OCYLECTB/IEHUS NepedYncrieHHbIX
aBTOPCKMX MPaBOMOYMN, KOTOpble 0OyCnoBAeHbl npexae BcCero crneundunkom cammnx
06beKTOB aBTOPCKOro npaea. TakK, He SABAAeTCa WCNOoSb30BaHMEM MNpOU3BeaEeHMUS
npakTnyeckoe NpuUMeHeHWe MNOJOXEHWUIN, COCTaBAAKWMUX CoAepXaHMe NpousBeaeHus, B

TOM 4Yucne TMONOXEHUN, npeacTtaBnstowmx cobor TexHM4Yeckoe, 3SKOHOMUYECKOE,



OpraHM3aunMoOHHOE WM WHOE pelleHne, 3a UCKIIYEeHMEM MpakTUYecKon peanusauunm
APXUTEKTYPHOro, AM3anHepCKOoro, rpadoCTpoUTENIbHOINO N CaA0BO-NMAapKOBOro NpoeKkTa.

Henb3sa He ckasaTb M 0 TaKOM 06bekTe aBTOPCKMX MpaB, Kak nporpammbl ans 2BM.
O6blyHbIM  cnocoboM  KMX  MCNONb30BaHMUSA  SBASIETCA  MpoKaT  KoMMbkoTepa C
YyCTaHOBJIEHHbIMM Ha HeM nporpamMamm ana 3BM. B 3TOM OTHOWEHWUU WHTepec
npeacTaBnseT cneayrwmn npuMep U3 cyaebHom npakTuku.

3A0 (npaBoobnapgartenb) obpatunocb B apbuTpaxHbii Cya C WUCKOM K
MHAMBUAYANbHOMY MpeanpuHUMaTeNnto 0 B3bICKAHWM CYMMbl KOMMEHCauMn 3a HapylleHue
WUCKJTIOUNTENBbHOrO NpaBa Ha UCMoNb30BaHWe nporpamMm anisa 3BM.

Ha koMmnbloTepax, npuHagnexawmx MHAMBUAYaANbHOMY npeanpuHuMmaTtento, 6binuv
YCTaHOBJIEHbI UFPOBblE NMPOrpaMMmbl, NMpaBa Ha KOTOpble NpuHaanexaTtT UCTUY. YKa3aHHble
KOMMNbIOTEPbI OTBETYNMKOM CAABASINCL B NMpoKaT GU3NYECKUM NuLaM.

OTBeTUMK nNpOTMB YAOBNETBOPEHMUA WCKa BO3pa)kas, TaK KaK MNpaBOMEpPHO
YCTAaHOBW/T MporpamMMbl Ha nNpuHagnexawine emy KOMMbKTEPbl WU 3aHMManCa caaden B
npokaT He nporpamm ang 2BM, a koMmnbioTepoB. OTBETUMK CCbI1asICa Ha CT. 626 K PO,
onpeaensawyo NOHATHE npokarta KakK npenocraBiieHne apeHponaTenem,
OCYLLeCTBASAKWMM  caady  uMywectBa B apeHAY B KayectBe  NMOCTOSAHHOM
npeanpuHUMaTeNbCKON AeATeNIbHOCTU, ABMXMMOIMo MMyLLeCTBa 3a NaaTy BO BpeMeHHoe
B/la€HNE W MoJsib30BaHMe. Mcxoas W3 yKa3aHHOro onpeneneHms B paccMaTpuBaeMoM
Ccflyyae npeaMeToM npokaTta SABASAKTCA CaMU KOMMbIOTEPHI.

yaoBneTBopssa 3asBneHHoe TpeboBaHue, cyn pyKOBOACTBOBAJCS CneaytowmmM.

Llenb coaum B npokaT KOMMbHOTEPOB OTBETYMKOM - MpeaocTaBlieHne apeHaaTtopaM
BO3MOXHOCTWU MOJSIb30BaHUA nporpamMmaMmn angd 3BM, Ha HUX YCTAHOBJIEHHbIMWU, B TO
BpeMsi KakK MnpaBO Ha OCYyLEeCTBNEHME AEUCTBUW, CBA3AHHbIX C (PYHKLMOHUPOBAHMEM
nporpamMmbl ansa 2BM, AO/MKHO peann3oBbiBaTbCA HENOCPeACTBEHHO MOJib30BaTENSAMMU
NnporpamMmsbi.

lMpepoctasneHne npaBa MoJIb30BaHMUSA COOTBETCTBYHOLWMMU MporpaMmMaMm TpeTbUM
vuam 3a nnaaTy K Ynucay rnpas nosib3oBaTens rnporpamMmmel Ana 2BM He oTHOCKUTCA.

Mporpammbl ans 3BM MoryT npenocrtaBnsTbCad BMecCcTe C YCTPOMCTBOM, Ha KOTOPOM
OHW yCTaHoBNeHbl, 6e3 cornacua npasoobnagatenss TONbKO B Cny4dae, ecnn o6bekToM
npokata sBNAETCA YCTPOMCTBO, Hepas3pbiBHO CBA3aHHOE C YCTAHOBAEHHOW Ha HEeM
nporpaMmmon (Hanpumep, KanbKynsaTop, CTUpasibHash MawuHa v T.n.). B MHbIX ciydaax
npaBo Ha WCNONAb30BaHWe nporpamMm and 3BM nytem cpoadm B MnpokaT MNpUHALNEXUT
npasoobnagaTento.

KoMnbioTeEp M YyCTaHOBNEHHOE Ha HeM nporpaMMmHoe obecneyeHune HepaspbiBHO

CBSI3aHHbIMU MexXAay cobor He ABNATCS.



OTBETUMKOM He 3akntoyancs AOroBop C UCTLUOM O nepegayvye eMy MCKIKUYUTENbHbIX
rnpas Ha Npokart nporpamMm ans 3BM.

Jorosop c npasoobnagateneMm, C yCl0BMAMU KOTOPOro OTBETYMK COr1acusiica npwu
yCTaHOBKe MnpuobpeTeHHOro nporpaMMHOro obecneyeHus, He coaep)kan yKasaHWs Ha
BO3MOXHOCTb MUCMONb30BaHMsA nporpamMm ang 2BM nyTteMm caaum nx B npokat. Haobopor,
yKasaHo, YTO Takoe nporpaMMHoe obecrnedyeHune 3anpewiaeTca NpeaocTtaBnaTb B Npokart,
B apeHAY M BO BpeMeHHOe MOoJib30BaHMe, a TaKXe WCMonb30BaTb e€ro 4S9 OKa3aHus
CeTeBbIX YCAYr TPETbMM NIMLAM Ha KOMMEpPYEeCKOn oCcHoBe <39>.

<39> WHdbopmaunoHHoe nucbMo lMpesvamnyma BAC PO ot 13 pgekabpsa 2007 r. N
122 "O630p nNpaKTUKM pacCcMOTpeHUs apbuTpaxHbIMM cCyaamMum nAen, CBSA3aHHbIX C
NnpMMEHEeHMUEM 3aKoHoAaTeNnbCTBa 06 MHTennektyanbHon cobcteeHHocTn" // BectHnk BAC
P®. 2008. N 2.

B cuny ct. 1271 TK P® gna onoBeweHWa O npuHaanexawem WUCKIKYUTEIbHOM
npaBe Ha npousBeaeHne rnpaBoobnagartenb MOXET WCMOAb30BaTb 3HAK OXpPaHbl
aBTOPCKOro npaBa, KOTOPbIA MOMEWaeTca Ha KaXAOM 3K3eMnaspe Npou3BeaeHUst WU
COCTOUT U3 CNeayloWmnx 31IEMEHTOB:

- NaTUHCKOM 6ykBbl "C" B OKPY>XXHOCTH;

- UMEHU UM HauMeHOoBaHuA npasoobnagartens;

- roga nepsoro onyb6aMKoBaHMsS NPON3BEAEHMS.

Bbykea "C" gaBnaetrca HavanbHOM 6ykKBOWM aHrnuminckoro cnosa "copyright"
("aBTOpckoe npaso"). lNomelleHMe 3HaKa OXpaHbl AaBTOPCKOro MpaBa Ha 3K3eMnasipax
onybnnMKoBaHHbIX MNPOM3BEAEHMI Ha TMpaKTMKe npu3BaHo obecneunTb BbisIBNEHUE
ClyyaeB HeCAHKLUMOHMPOBAHHOIro (HE3aKOHHOro) MWCMosb30BaHMS aBTOPCKUX MpaB Ha
AaHHble npou3BeneHus. C NoMoublo 3Haka oxXpaHbl Cnyx6bl 1 obwecTtBa (TaMOXEHHbIE,
aBTOPCKME U T.M.), B Ubl0 KOMMNETEHLMIO BXOAUT BbIIBIEHNE HAPYLUEHMA aBTOPCKMX Npas,
mMoryT 6onee adpdpekTMBHO 60POTLCSA C HEMPABOMEPHbLIM UCMOSIb30BAHMEM MPOU3BEAEHUN,
OXpPaHSEMbIX 3aKOHOM.

Cnepyer 0cob0 mnoayepKHyTb, UYTO WCNOSIb30BaHME 3HAaKa OXpPaHbl aBTOPCKOro
npaBa SABASETCS NpPaBOM, a He 0653aHHOCTbIO aBTOpa WMAM MHOro npasoobnagartens.
OTcyTCTBME TaKOro 3HaKa Ha IJK3eMnisipe npou3BeAeHUs KaK POCCUMCKOro, TakK W
MHOCTPAHHOro aBToOpa He NINLWAET 3TO NPOM3BEAEHME aBTOPCKO-NPaBOBOM OXPaHbl.

MpaBoobnagatenb MOXET He TONbKO WCMNONb30BaTb, HO W pacrnopsXaTbCs
NCKJIIOUYNTENbHBIM NpPaBOM Ha rnpousBeaeHne nbbiM crnocobom, He NpoTUMBOpPEeYaLLUnM

3aKOHY M CYyWeCcTBY TaKoOro MWCKAuUYuTenbHoro npasa. CornacHo ct. 1233 TK PO



npasoobnagatenb MOXET pacrnopsauTbCs NpUHAANEXAWMM eMy UCKIYUTENbHbIM
NnpaBoOM B TOM 4uC/ie NyTeEM ero OTYYXAEHUS Mo AOrosBopy Apyromy nuuy (aorosop o6
OTUYXAEHUN WUCKIOYUTENbLHOrO MpaBa) WAM NpeaocTtaBfeHus ApyroMy nuuy npasa
NUCMONb30BaHMSA COOTBETCTBYIOLWEro pe3yfnbTaTa WHTeNSIeKTyallbHOWM AesATeNbHOCTU WAn
cpeacTtBa MHAMBMAYaAnM3auUMM B YCTaHOBMIEHHbIX AOroBOpoM npeaenax (JIMLEH3UOHHbIN
Aorosop).

NcknountenbHoe MnpaBO Ha Mpou3BeaeHUe [OEeUCTBYET B TedeHWe BCEW >XU3HU
aBTtopa n 70 net, cumtas ¢ 1 aHBaps roga, cneaywpulero 3a rogoM cmeptu astopa (n. 1
CT. 1281 TK PO).

NcknountenbHoe NpaBo Ha NnpousBeaeHne, co3gaHHoe B COAaBTOPCTBE, AENCTBYET B
TeyeHue BCEN XU3HWM aBTopa, NepexwuBllero Apyrux coasTopoB, n 70 neT, cumtasa c 1
SHBap4 roga, cnenyrouwero 3a rogom ero cCMepTu.

Ha npousBeaeHne, obHapoAOBaHHOE AHOHMMHO WAW MNOA4 MCEBAOHUMMOM, CpOK
OENCTBUSA UCKIIOUUTENbHOrO npaBa ucTtekaeT 4depe3 70 net, cuutas ¢ 1 gHBapsa roaa,
cneayrouwlero 3a rogom ero npaBoMepHoro obHapoaoBaHus. ECin B TeyeHune yKa3aHHOro
Cpoka aBTop npowusBeaeHus, o6HaApoAOBaHHOrO aHOHMMHO WM NOo4 MNCEBAOHMMOM,
pacKpoeT CBOK JIMYHOCTb WM €ero JINYHOCTb He 6yaeT panee OCTaBNATb COMHEHWN,
NUCKtUYnTENbHOE npaBo byaeT AencTBOBaTb B TeYeHMe CpoKa, YCTaHOBMEHHOro n. 1 cT.
1281 K PO.

NcknountenbHoe npaBo Ha npousBedeHne, ob6HapoAoOBaHHOeE nMocne CcMepTu
aBTopa, AencTteyeT B TedueHne 70 net nocne obHapoLoBaHMA Npou3BeaeHus, cumtas c 1
SAHBaps roga, cnepywuwero 3a roagoM ero obHapoaoBaHus, nMpu  YCAOBUM  4TO
npousseaeHne 66110 06HapoAOBaHO B TeYeHMne ceMnaecsaTu fieT nocse cCMepTu aBTopa.

Ecnn aBTop npowusBeneHus 6bL1 penpeccupoBaH M MOCMepTHO peabunmTupoBaH,
CPOK AENCTBUSA UCKIKOUYUTENBHOrO NpaBa CYMTAETCs NpoasieHHbIM, U 70 NeT NcUnCnsTCs
c 1 aHBaps roga, cnefytoulero 3a rogom peabunutaumm asTopa NpousBeaeHus.

Ecnu aBTop paboTtan Bo BpeMs Benukon OTe4eCTBEHHOW BOMHbI UNN y4YacTBOBas B
HEeN, CPOK AENCTBUS UCKIKOUUTENBHOIMO NpaBa yBeMYMBAETCSA Ha YeTblpe roaa.

B oTnnume OT JNNYHBbIX HEUMYLLECTBEHHbIX MNpaB, WCKAKYUTENbHOE MNpaBO Ha
npousseaeHne nepexoaut no Hacneactsy (cr. 1283 TK PO®). B cnayvasy,
npeaycMoTpeHHblX CT. 1151 Kopgekca, uckawuyuTenbHoOe MNpaBo Ha NpousBeneHue,
BXoAslWee B COCTaB Hacneacrtea, rMpekpawaeTcda, W npousBeseHne nepexoauT B
obLlecTBeHHOEe A0CTOsIHME.

MpounsBeneHue, nepewejlwee B 06LWECTBEHHOE AOCTOSHME, MOXeT cBob6oagHO

ncnonb3oBaTtbCs N06bIM nMUoM 6e3 4ybero-nnbo cornacus wunu paspeweHns mn 6es



BbIM/1aTbl @aBTOPCKOro BO3HarpaxaeHus. Npn 3TOM OXpaHAKTCA aBTOPCTBO, UMA aBTopa U

HEMPUKOCHOBEHHOCTb NMPON3BEAEHUA.

2.2. lNpaBo aBTOpCTBa M NpaBO Ha M4

CornacHo ct. 1265 'K P® npaBo aBTOpCTBa - 3TO NpaBO MNpuU3HaABaTbCS aBTOPOM
npounsseaeHus. NpaBo aBTOPCTBA HOCUT UCKIKOUMUTENbHbIN U abCONMOTHbIN XapakTep.

NCKNIoUMTENbHOCTL NpaBa aBTOPCTBA O3HAYaAET, YTO HUKTO APYron, KpoMe camoro
aBTopa, He MoXeT bbITb HOCUTEsIEM 3TOr0 NpaBa Ha TOT Xe 06bekT.

AB6CONIOTHBIN XapaKTep NpaBa aBTOPCTBA BblTEKAeT M3 NpeaocTaBAsieMON aBTopy
BO3MOXHOCTM TpeboBaTb OT BCEX TPETbUX SINL MPU3HAHUA U YBaXKEHUS TOro akra, 4To
OH SIBMISIETCA co3paTtenieM COOTBETCTBYHOLWEro Npomn3BeaeHUs.

Kak n nwboe papyroe HemaTepuanbHoe 651aro, npaBo aBTOPCTBa SABASETCHA
HeoTUYy>XXAaeMbIM U HernepeaaBaeMblM UHbIM COCO60M.

HeoTuy>xxaaemMoCTb NpaBa aBTOPCTBA, KakK M NpaBa Ha MMs, crneunasbHO OroBopeHa
B N 1 ct. 1265 'K P®, 4yTo noayepkmBaeT JIMYHbLIN XapaKTep 3TUX MpaB M O3Ha4aeT
HEBO3MOXHOCTb WX nepegayn ApyroMy nuuy HW NpU XWU3HWM aBTOopa, HU, pasyMmeeTcs,
rnocre ero cMepTM. JTW MpaBa He nepefarwTcs U Npu nepexoge K ApYyromMy nuvuy
UCKMIOYNTENBHONO nMpaBa Ha npou3BedeHMe U nNpu  NpeaocTaBfeHUMM eMy npasa
NCMoNb30BaHUSA NpPOU3BeAEHMUS.

HecMOTps Ha BCHO O4YEBMAHOCTb HEOTYYXAAEMOCTW MpaBa aBTOPCTBA W MpaBa Ha
UMS, NPUMEHeHMe AaHHbIX NOMOXEHUM Ha NpaKTUKE BCE Xe He Bceraa OAHO3Ha4yHo. Tak,
HanpuMmep, HN AN KOro He CeKpeT, YTO He BCerga nuuo, yKasaHHOe B KayecTBe aBTopa
npousBeaeHuns, SIBNsSeTCS TakoBbiM. HanpuMmep, BeCbMa pacrnpoCcTpaHeHHbIM B nocnegHee
BpeMs cny4yaeM cTana nokynka AunJioMHon paboTbl wnu aucceptaumm nmbo apyroro
Hay4yHOro WAM NUTEpaTypHOro npousseaeHus. [enaetcss 3TO BMOJSIHE OCO3HAHHO Kak
npoAasuUoOM, TakK M nokynateneMm npousseaeHns. O4YeBUMAHO, 4YTO B TaKUX Cry4dasix
dakTnyeckn pedyb maetT o nepepade aBTOPCTBA M aBTOPCKOrO MMeHU. XOTS C TOYKMK
3peHusa 3akoHa 3TO HeaoMyCTMMO, MOCKOJIbKY OTKAa3 OT 3TUX MpaB HUYTOXeH. [MonobHas
npobnema BO3HMKAET M B TeX CNy4asx, Koraa rnepegadya aBTOPCKUX npasB npoucxoamTt "no
AomkHocTn" <40>. Hanpumep, Ans NybauyHbIX BbICTYMAEHUA PYKOBOAUTENEN pa3HOro
paHra Mcnosib3yeTcs UHTeNSIeKTyanbHbIn TPy TakK Ha3blBaeMbIX CrMYpanTepoB, OCHOBHas
3aZla4ya KOTOpPbIX KaK pa3 M COCTOUT B TOM, 4yTobbl co3a4aTb NpousBeaeHne U nepenaTb ero
CBOEMY pykKoBoAuTent. Buanmmo, tTakme npobnembl cregyetr paccMaTpmBaTb HE TOJIbKO U

He CTO/IbKO C MPaBOBOM, CKOJSIbKO C MOPASIbHOM TOUYKN 3pEeHuns.



<40> Cypapukos C.A. OcHOBbI aBTOpCKOro npasa. MH.: Amandes, 2000. C. 254.

ABTOpPOM Npou3BeAEeHUS HayKu, nuTepaTypbl WIM  WUCKYCCTBA MpU3HaAETCH
rpa>kaaHuWH, TBOPYECKMM TpyAOM KOTOPOro OHO co3aaHo. Kak u ct. 9 30AMN (n. 2), cT.
1257 'K P® 3akpenndeT npe3yMmnumio aBTOPCTBA - SIML0, YKa3aHHOEe B KayecTBe aBTopa
Ha OpuUrMHane WM 3K3eMnnsgpe MNpou3BeAeHus, CUYMTAeTCsa €ero aBTOpOM, eCnn He
AO0Ka3aHo MHoe. [lokasaTb MHOEe Ha NpakTuke 6biBaeT A0BONbHO C/I0XHO. Kak M3BECTHO,
Hanbonee pacrnpoCTpaHEeHHbIM HapylleHWeM npaBa aBTOPCTBa SBASETCS nnarvat - OT
natuHckoro "plagiatus" (kpaxa) <41>. Hanpumep, TanaHTAMBLIA acnupaHT NpuUHeC
Hay4HOMY PYKOBOAUTESNO MPOEKT CBOEN AUCCepTaumoHHOW paboTbl, a yepe3 HekoTopoe
BpeMS y3HaJsl, YTO Hay4HbIW pykoBoauTenb onybnmnkosan ee B KayectBe MOHorpadum nog
CBOMM MMeHeM. B 3TOM cnydae, ecnum acnmpaHT BCe Xe pewnT obpaTuTbCa B Cy4 C MCKOM
O npu3HaHuUM aBTopcCcTBa, o0coboe 3HayeHuMe 6yayT WUMeTb [AOKas3aTeNnbCTBa,
noaTeepXaarlme, 4To npomsseaeHmne co3gaHo UMEHHO UM,

<41> CM. nogpobHee: UYepHbix [1.4. WCTOPUKO-3TUMONOrMYECKUA CNoBapb

COBPEMEHHOro pycckoro a3blka. M.: Pycckuin a3bik, 1999. C. 37.

Mpn paccMoTpeHun cnopa B cyae "gokasaTenbCTBaMuM Mo Aeny  SBNSKTCSA
Nnosy4yeHHble B NpeayCMOTPEHHOM 3aKOHOM Mnopsake cBedeHUst O ¢aKTax, Ha OCHOBe
KOTOPbIX CyA YCTaHaBNMBAET HanMune Uamn oTCyTcTBMe 06CToATeNnbCTB, 060CHOBbLIBAKOLLMNX
TpeboBaHMSA M BO3pa>eHUsi CTOPOH, @ TaKXe MHbIX 06CTOATENbCTB, MMEKLWMX 3HAYeHne
ONS NpaBUNbHOIO PacCMOTPEHUST W paspelleHns gena. OTU CBeAeHUs MOoryT ObiTb
nony4yeHbl N3 06BLACHEHUN CTOPOH U TPETbUX NUL, NOKa3aHWUN CBUAETENEN, MUCbMEHHbIX U
BELleCTBEHHbIX AOKa3aTeNbCTB, ayaAMno- U BUaeo3anncen, 3akntoueHnin askcneptos” (cT. 55
MK P®, cT. 64 AMNK P®). B Taknux cny4dyasx MoxeT 6biTb Ha3HayeHa NUMHIBUCTUYECKas
3KCNepTu3a, KoTopasi Mo3BONSET cAenaTb BbiBOA O MOSIHOM WMAM 4YaCTUYHOM CXOACTBE,
TOXAECTBEe WIN pPasvMyMnm Mpou3BeAeHUN, OPUrMHANIbHOCTU WAW  HEOPUrMHaNbHOCTU
npousseneHus <42>.

<42> TanawwuHa E.WN., TopbaHeBcknin M.B. Posib NUMHIBUCTUYECKOW 3KCMNepTu3bl

npu 3alimnTe MHTennektTyanbHom cobcreeHHocTn // 2X-HOpuct. 2005. N 46.

Crnopbl 06 aBTOpCTBE HEPEAKO ANATCS AECATUIETUSIMU U BCTPEYatoTCsl B UCTOPUM
MUPOBOr0 M OTEYECTBEHHOro WCKYCCTBa, MTEpaTypbl M Hayku. [O Cux nop BeayTCs

Cnopbl B OTHOLIEHWM aBTOPCTBA HEKOTOPbIX Mpou3BeAeHU JleoHapao Aa BuHuwn.



Hanpumep, psa 3KCNepToOB CUYMTAlOT, YTO B OAHOM W3 BapMaHTOB KapTWUHbl "MagoHHa B
ckanax" JleoHapao Aa BuH4YM cob6CTBEHHOPYYHO M306pasmn Nnb nua camon MagoHHbI U
aHresna, a aBTOpoM 6onblen 4yacTu 3TOro MNpou3BeAeHUs SBASETCA ero yyeHuk. He
yTUXaeT U cnop O TOM, KTO Hanucan "lMamneta" - Wekcnup nan ®psaHcnc bakoH. Jlnwb
HeaaBHO 6bla NOCTaB/AeHa TOYKa B OAHOM U3 CaMbIX FPOMKUX JIUTEPaTYpPHbIX CNopoB XX
BeKa - crnope 06 aBTopcTee "Tuxoro [ljoHa" Mmuxauna LLonoxos.a.

C npaBOM aBTOpPCTBa TECHO CBA3aHO MpaBo Ha wuMm4. paso nwboro rpaxaaHuWHa
npuobpetaTb M OCYLLECTBAATb NpaBa M 06493aHHOCTM Mo4 CBOMM MMEHEM, BK/IHOYAKOLWMM
dammnnio n cobCTBEHHO MMSA, a@ TakXe OTYeCTBO (eC/in MHOe He BbITeKaeT M3 3aKoHa Mnun
HaumoHanbHoOro obblyasg), 3akpenneHo B ab3. 1 n. 1 ct. 19 K. B cnyyasax n B nopsiake,
npenycMOTPEHHbIX 3aKOHOM, TrpaXAaHWH MOXeT WCNoAb30oBaTb MNCEBAOHMM, T.e.
BbIMbILLIEHHOE UMS. B cBoO o4depeab, cT. 1265 K PO ykasbiBaeT, 4TO npaBo aBTopa Ha
UMS - 3TO MNpaBO MCMONb30BaTb MAM paspewaTb MCNOSb30BaHME MNpou3BeAeHUs nog
CBOMM MMEHEeM, NoJA BbIMbIW/EHHbIM UMEeHeEM (NCeBAOHMMOM) unu 6e3 yKasaHus UMEHMN,
TO €CTb @aHOHWUMHO. [lpyrmuMm cnosamum, nNpaBo Ha MMSA - 3TO MpaBO Ha cnocob ykasaHus
WMeHM aBTopa NMpu UCNOSIb30BaHUM NPOU3BEAEHMS.

B cr. 1265 K PO 3akoHogaTenb YMNOMMHaeT O TpexX BO3MOXHbIX crnocobax
yKasaHusa umeHu. [epBbli M Haubonee pacnpoCTpaHeHHbIn cnocob - 3TO yKasaHue
NOAJIMHHOIO UMMeHn. T[lpun oTcyTCcTBMM 0coboro ykasaHus aBTopa npousBeaeHune
nepcoHnduumpyetcs dammanen, UMeHem, OTYeCTBOM aBTopa Smbo ero damunven wu
MHULManamu.

BTopbIM cnocoboM peanun3aumm npaBa Ha UMS ABASETCA YKa3aHWE BbIMbILWIEHHOMO
nMeHn (ncesaoHuMa). lNceBaoHMM (B nepeBoge C rpedy.) oO3HavaeT "HOCAWMA NOXHOoe
nma". Hepeako nceBAOHMM CTAHOBUTCSA BTOPbIM MMEHEM aBToOpa npou3BedeHus. Tak,
HanpuMep, BCEM W3BECTHbl Takue MNCeBAOHUMbI, Kak AxmaTtoBa (AHHa AHApeeBHa
FopeHko), MakcuMm Nopbkuin (Anekcen Makcumosud lMewkos). ABpopa [aeBaH U3BECTHa
nog My>Xckum ncesgoHuMoM XKopx CaHp. IDTOT NceBAOHUM MMEET CBOK MUCTOpUID. PoMaH
"Po3 n bnaHw" n HekoTopble Apyrue npousseneHus 6biau co3gaHbl Aspopon [ioaeBaH B
coaBTopcTtBe c XXionem CaHa un onybnmkoBaHbl noa obwunm ncesagoHMMoM Xiwonb CaHa.
Cnepyouwee npousseaeHme, poMaH "MHamaHa", 6bino co3gaHo Aspopon [dwoaesBaH
camocTtosaTenbHo. M3pgatenb HacTtamMBan Ha COXpaHeHuu nceBaoHuMma, HO CaHa 6bin
NpoOTMB, TakK KaK K 3TOMY MPOM3BEAEHUID OH He MMesT HUKAKOro OTHowWeHus. bbin HanaeH
KOMMNPOMUCC: BbIMblWIeHHasa damMunnsa octanacb HeusMeHHon, a uMmsa Xwonb 6bin
n3MeHeHo Ha Xopx.

Cenyac nceBAOHUMbI Yalle BCero BCTpeyarTcs B Woy-bmusHece n apTUCTUYECKOM

cpeae (PKacmuH, Butac, Banepus, Bepka Cepatouka n 1.4.).



Kak n3BecTHO, B AaNbHENLIEM NCEBAOHMUM MOXET CTaTb HE TOJSIbKO BTOPbIM UMEHEM,
HO W nepBbiM, Tak Kak cT. 19 TK P® (n. 2) npepocTtaBnsieT rpaxiaaHuWHy npaso
nepemMeHuUTb CBOe MMS B NopsigKke, YCTAaHOBNEHHOM 3akoHoM (rnasa VII ®deaepanbHOro
3aKOHa oT 15 HoA6psa 1997 r. N 143-®3 "O6 akTax rpaxaaHCKoro coctosHus").

ABTOpP MOXET MMeTb HEeCKOJIbKO NceBaAOHUMOB. OH MOXET NUCMob30BaTb NCEBAOHMM
ANs OAHUX MPOoU3BEAEHUN, a ApYrne NCNOoSb30BaTb No4 CBOUM MOASIMHHBIM UMEHEM.

Ecnn peub mnpet o6 mMcnonb3oBaHMM NpPoOU3BEAEHUS, CO34AaHHOr0 B COABTOPCTBE,
nopsiAOK yKasaHMa WMEeH COaBTOPOB oOnpeaensiercsas cornaweHneMm Mexay HUMK
(HanpuMmep, nceBAoHUM "KyKpbIHUMKCBI" 06beanHun daMuanmm u nMs Tpex XyAOXHWKOB -
M. KynpusaHosa, IN. Kpbiiosa u H. Cokonosa).

K P®, kak n 30AIll, He ycTaHaBnMBaeT Kakumx-nnbo orpaHuyeHun npu Bblbope
nceBAoHMMa - B KayecTBe NceBAOHMMa MoXeT 6biTb MCNoAb30BaHO Nboe mMa. OgHako
OorpaHu4yeHMs 3Toro npasa o4yeBUAHbl U 06yCnoBAEHbl CaMUM CMbIC/IOM FPaXXAAHCKOro
3aKoHoAaTenbCTBa. Tak, Bps4 /M NpaBoMepHbIM 6yaeT MCNOAb30BaHWE B KaydecTBe
nceBAoHMMa MMEHU, KOTOpoe coBrnagaeT C MMEHEeM WM3BECTHOro 4yenoBeka U TEM CaMbIM
BBOAUT nNybnuky B 3abnyxaeHne OTHOCUTENIbHO aBTOPCTBA AAHHOIO MNpou3BeAeHUs
(HanpuMmep, uncnonb3oBaHue ncespaoHmma B.B. MytnH unu A.B. MNyradesa). PasyMeeTcs,
BblbOp Takoro ncesgoHMMa 6yaeT HapywaTb npaBa U WMHTEpPeCcbl APYrUX NUL U MOXET
paccMaTpuBaTbCs Kak 3noynotpebneHue npasoM. B obwiem Buae 3anpet HeHaanexaulero
OCYLLEeCTBNEHUS FPpa)KAaHCKUX Npas, BKAO4Yas M 3noynotpebneHuve npaBoOM, YCTaHOBJIEH
cT. 10 TK PO.

MpounsseaeHmne MoXeT O6blTb MCNONb30BaHO M 6e3 0603HauyeHMss MMEeHM aBTopa
(aHOHMMHO), 4YTO NpeacTtasnsgeT cobon TpeTuin cnocob peanmsaunn nNpasa aBTopa Ha MUMS.

Ecnn npousBeaeHue Mcnonb3yeTcsa noa nceBaoHUMMOM wmnn 6e3 ykasaHus UMEeHMU
aBTopa (aHOHWMMHO), NuMUa, KOTOPbIM M3BECTHO MNOA/IMHHOE MMS aBTopa, He Bnpase 6e3
cornacus aBTopa packpblBaTb €ro noginHHoe nUMs.

Ha npaktuke cnocob ykasaHuMa WMeHW aBTopa W ycnosBusa cobnwaeHus
AHOHMMHOCTW yCTaHaBNMBAETCA B AOroBope, N0 KOTOpPOMY aBTop npuobpeTaeT npasa u
0643aHHOCTM MoA4 CBOMM MOAJSIMHHBIM MMeHeM. 1o obweMy npaBuny nocse 3akayeHus
AOroBopa CTOPOHbl He BMpaBe W3MeHUTb cnocob o603HayeHMs uMeHU aBTopa B
OAHOCTOPOHHEM Mopsake.

CornacHo n. 2 cT. 1265 K P® npu onybnuMkoBaHun npoussefeHnss aHOHUMHO WK
noa NceBAOHMMOM (3a WCK/OYEHMEM Criy4dasl, Korga nceBAOHUMM aBTOpa He ocTaBnseT
COMHEHUA B ero NMYHocTu) msgatenb (n. 1 ct. 1287 TK P®), nmMa mnm HamMmeHoBaHue
KOTOPOro yKasaHO Ha Mpou3BeAeHUn, Npu OTCYTCTBMM AO0OKa3aTeNbCTB MHOMO, cUUTaeTcs

npeacrasmteneM asrtopa. B 3ToOM KayecTBe u3gaTtesib MMeeT Mpaso 3alWuMuwaTtb npasa



aBTopa M obecneumBaTtb UX ocyuwecTteneHne. Ona cyaebHon 3awwuTbl NpaB co3partens
npousBeaeHns usgatento HeT HeobxoAMMOCTM MpeAcTaBnNATb B Cyh AOBEPEHHOCTb OT
aBTopa. lpn nogaye 3asBAeHNS AOCTAaTOYHO NpeACTaBUTb IK3EeMMASp Npou3BedeHUs, Ha
KOTOPOM YyKa3aHO MMS WM HaMMeHOBaHue usgatens.. B cnyyae ecnm aBToOp Takoro
npou3BeAeHNss He pacKkpoeT CBOK JIMYHOCTb MM He 3asiBUT O CBOEeM aBTopCTBe A0
paspelwleHns cropa NO CywecTBy, B COOTBeTCTBUM C [locTaHoBNeHneM [lneHyma
BepxoBHoro Cyaa P® ot 19 uioHsa 2006 r. N 15 "O Bonpocax, BO3HUKLINX Yy CYAOB Mpwu
pacCMOTPEHUN Tpa)KAaHCKUX Aefl, CBA3aHHbIX C MPUMEHEeHMeM 3aKoHoAaTenbcTBa 06
aBTOPCKOM MpaBe W CMEeXHbIX npasax", Cya MpPUHMMAET pelleHune o6 yaoBneTBopeHum
ncKa B NOSb3y m3gaTens.

MpaBo aBTOPCTBa U NpaBO Ha MMS aBTopa OXpaHsATCca 6eccpoyHo. Mocne cMepTH
aBTOpa 3aWMTy ero aBTOPCTBa U MMEHU MOXET OCYLLeCTBNSATb Ntoboe 3anHTepecoBaHHOe
nuo, 3a UCKITIDYEHMEM CllyYaeB, Koraa aBTop B nopsaake, NpeaycMoTpeHHoOM cT. 1134 TK
P®, ykaszan nuuo, Ha KOTOpOe OH BO3/araeT OXpaHy aBTOpCTBA, MMEHW aBTopa WU
HENPUKOCHOBEHHOCTMN npousseaeHns (ab3. 2 n. 1 ct. 1266 'K P®) nocne cBoen cMepTu.
3TO NMUO OCYLLEeCTBASET CBOM MOTHOMOYUS MOXM3HEHHO.

MpaBo Ha MMSA, KakKk M MNpaBO aBTOPCTBa, SABASETCA JIMYHbIM HEMMYLLECTBEHHbIM
npaBoM. Mo3ToMy B COOTBETCTBMKU CO CT. 208 K P® Ha TpeboBaHMsa 0 3awunTe 3TUX npaB

MCKOBas JaBHOCTb HE pacrnpocTpaHaeTcs.

2.3. NpaBoO Ha HEMPUKOCHOBEHHOCTb NMPOU3BEeAEHMS

MpaBoO Ha HENPMKOCHOBEHHOCTb MPOM3BEAEHUS CYLLECTBOBaJIO eue B COBETCKOM
3akoHogaTtenbcree. B vactHocTn, cT. 480 MK PCOCP 1964 roga rapaHTMpoBasna OXpaHy
HENPUKOCHOBEHHOCTU MpPOM3BEAEHWN, YyKasblBasi, 4YTO Npu  usgaHuu, ny6anyYHOM
WUCMOSTHEHUM WM MHOM WCMNOMb30BaHUM Mpou3BeaeHUsa BocnpelwaeTtca 6e3 cornacus
aBTOpa BHOCUTb Kakue 6bl TO HU 6bI10 U3BMEHEHUS KaK B CaMO Npou3BeseHne, Tak U B ero
Ha3BaHMe N B 0b603HaueHWe MMeHu aBTopa. Bocnpewanocbk Takxe 6e3 cornacusa aBTopa
CHabxaTb npousBedeHMe npu ero m3gaHum  WANKCTpauuMsaMm, npeanucioBUsiMuU,
NnocnecnoBUsSMnU, KOMMEHTAPUAMN N KaKUMK Bbl TO HM BbINO NOSACHEHUSMMU.

B poccuinckoMm 3akoHopaTenbCcTBe 6binn 06beauMHEHbl ABa NMPaBOMOYUS: NpPaBO Ha
3alumMTy penyTaumm aBTopa U npaBo Ha nepepaboTtky. Ctatbs 15 30Al1 3akpennana npaso
Ha 3aluTy MpPOU3BEAEHMUS, BKJOYAs ero Ha3BaHWe, OT BCAKOro MCKaXXeHWs WIn MHOro
nocsiratenibCTBa, CrnocobHOro HaHectn yuwepb 4ecTM U AOCTOMHCTBY aBTopa (NpaBo Ha

3alWnTy  penyTaumm aBTopa). Bo3BpaweHume npaBa Ha  HEMNPUMKOCHOBEHHOCTb



npousseaeHns nocne 15-neTHero nepepbiBa ABNSETCA 04HOM M3 Hanbonee 3HaUYUTENbHbIX
HoBenn MK PO.

B TK PO® 3akoHogaTenbo QopMynmpyer npaBO0 Ha HENPUKOCHOBEHHOCTb
npomMsBeeHna KakK CaMOCTOATEe/IbHOe MNpaBO, KOTOpPOe N0 CBOEMY COAEPXAHMUIO
3HauYMTENbHO WKpe, YEM MPaBO Ha 3aliUTy pernyTauum asTopa.

CornacHo ctaTtben 1266 K P® He ponyckaetcsa 6e3 cornacus aBTopa BHeCeHue B
€ero npousBeaeHne U3MEHEHWN, COKpalleHUM U AOMOSIHEHUI, CHAabXeHue npou3BeaeHus
npwu ero NCNONb30BaHUN UNNCTPALUAMU, npeancnoBUEM, nocnecsnoBuem,
KOMMEHTapusMm WM  KakuMu 6bl TO HM  6bl1IO0  nosicHeHusiMM  (NpaBO  Ha
HENPUKOCHOBEHHOCTb NMPOMU3BEAEHUS).

Cnepyet ocobo o06patuTb BHMMaHME Ha TO, 4YTO He [OonycKaeTcsi CHabxeHue
npousBeaeHns WAIICTpaunsaIMmn, KOMMEHTapusMm M T.N. DTO He O3Ha4daeT 3anpeTt
KOMMEHTUPOBaTb, KPUTUKOBATb, aHanu3MpoBaTb, O6BACHATb, WIOCTPUPOBATb YyXue
npousBeaeHns, He crnpalunBas cornacus aBTopa. Bce nepeuncneHHoe BO3MOXHO, HO Mpwu
obazaTtenbHOM cobnoaeHnn ABYyX YyCnoBui. Bo-nepBbixX, OTAENbHO OT caMoro obbekTa
KPUTUKN UM KOMMEHTUPOBaHMS. BO-BTOpPbIX, B 3TUYECKN AoNyCcTUMON opMe <43>.

<43> CM.: Makosckmn A.Jl. O koaudukaumm 3akoHopaTenocrtea 06

WHTennekTyanbHon cobcTBeHHOCTM // 3akoH. 2007. N 10. C. 8.

Cratbenn 1266 [K PO BnepBble 3aKOHOAATENbHO 3aKpernyeHo, 4To npu
NCMONb30BaHMM  Mpom3BeAeHuMs  nocne  CcMepTM  aBTopa  nuuyo, obnapatwouwee
UCKMIOYNTENbHBIM  MPaBOM Ha MNpou3BeAeHue, BMNpaBe pa3pewunTb BHECeHune B
npoussBeaeHne WU3MEHEHUN, COKpalleHWrW Wan [OoMnoSHeHun. [pun 3TOM He [A0J/IKeH
NCKaXaTbCsl 3aMbiCesi aBTOpa; He Ao/MKHA 6biTb HapyweHa UenoCTHOCTb BOCMPUATUSA
Npou3BeAeHns; 3TO HEe AO/IXHO NPOTUBOPEYUTb BOSle aBTopa, onpeaeneHHO BblpaXKeHHOM
MM B 3aBelaHnmn, NMcbMax, AHEBHUKAX MU MHOW NUCbMeHHOW dopMe.

M3BpawleHne, nckaxeHme nnm MHoe U3MEHEeHMe Npom3BeaeHUs, nopoyallee 4ecTb,
AOCTOMHCTBO MW AENOBYK penyTauumio aBTopa, paBHO KaK M MocsraTtesibCTBO Ha Takue
OEeNCTBUS, [aloT aBTopy npaso TpeboBaTb 3aWMTbl ero 4ecTu, AOCTOMHCTBA UM AeN0BOM
penyTaumun B COOTBETCTBUM C NpaBuiamu cT. 152 Kogekca.

CornacHo ct. 150 TK P® B cnyyasax v B nopsgke, npeayCMOTPEHHbIX 3aKOHOM,
JINYHblE HEUMYLLECTBEHHbIe NpaBa W Apyrve HemaTepuanbHble bnara, npuHagnexaslme
yMepLueMy, MOryT OCYLECTBNATbLCA M 3aluwaTtbCa APYyrMMW nvuamMu, B TOM uyucne

HacneaHnKaMum rnpa Boobnapatens.



B cBoio ouepeab, cT. 152 TK PO ykasbiBaeT Ha TO, 4YTO no TpeboBaHMUIO
3auHTEpPEeCcOoBaHHbIX 1L, AOMYCKAeTCa 3awmra 4eCcTn U JOCTOMHCTBA FpaXxaaHuHa v nocne
ero cMepTH.

Takum ob6pasoM, HopMma cCT. 1266 [K PO o0 3auMHTepecoBaHHbIX fnuuax,
YMNOJIHOMOYEHHbIX 3awmuwaTb YeCTb U AOCTOMHCTBO aBTOpa M Nocsie ero CMepTun, aBnseTcs
NIOrMYecKkuM npoaosmkeHnem nonoxeHmnm Obwen yactm MK Po.

MpaBoO Ha 1UMs, NpaBoO aBTOPCTBa M NMPaBO HAa HEMNPUKOCHOBEHHOCTb MPOU3BEAEHUN
HaYKW, NUTepaTypbl N MCKYCCTBA OXPaHSOTCSA B COOTBETCTBUU C nMpasuiamm CT. CT. 1228,
1267 K P® HezaBMCMMO OT TOro, npeaoctaBnssiacb /M MpaBoBas OXpaHa TaKuM
pe3ynbTaTaM UHTENNEKTYyalbHOW AeATENbHOCTU B MOMEHT UX CO34aHMUS.

OxpaHa aBTOpCTBa, WUMEHM aBTOpa W HENPUKOCHOBEHHOCTU NPOU3BEAEHUN HAYKW,
nMTepaTypbl U UCKYCCTBa OCYLWECTBNSETCA B COOTBETCTBMM C npaswiamMm CT. CT. 1228,
1267 TK P®, ecnn cOOTBETCTBYMOLLEE MOCAraTeNbCTBO COBEPLIEHO MOCie BBeAeHUs B

aAencrteme yactu dyeteepton Koagekca.

2.4. MNpaBo Ha o6bHapoaoBaHMe Npou3BeaeHuUs .
Apyrrne aBTOopCcKue npasa

NMpaBo Ha obHapoaoBaHWe - 3TO obecnedeHue AOCTyna K NpousBeaeHuto Nobbix
TpeTbux nuuy. ABTOP MOXET CcuyuTaTb CBOEe Mpou3BeAeHMe HefOCTAaTOYHO [OTOBbIM,
3aKOHYEHHbIM ANnsa npeacTaBneHust ero Ha cyg nybnnkm, n NoToMy OH BrpasBe He AaBaTb
cornacma Ha ero obHapogoBaHue. CBoe npaBO aBTOp peanu3yeT Mnpu 3aKIYeHUun
AOroBopa O nMepBOM MCMNOSIb30BAaHMN HeObHAapOAOBAHHOINO MPOM3BEAEHUS WKW MpuU
nepenadve ero paborogartento, ecnm 3To cnyxebHoe npousseneHme.

NMpaBo Ha obHapoaoBaHue npousBeaeHUs 3akpenneHo cT. 1268 K PO, cornacHo
KOTOPOM aBTOpP MOXET OCYLEeCTBUTb AENCTBME UNM AaTb COrjlacMe Ha OcCyLlecTBleHue
OEeNCTBUS, KOTOpOe BnepBsble genaeT nponsseseHne A0CTyNHbIM AN Bceobwero ceeaeHums
nyTeMm ero onybnmnkosaHmsa, nybnn4yHoro nokasa, nybaMYHOro MCMoNHEHUS, coobLlleHns B
3unp nnn no kabento Nnbo nbuIM ApyrmM crnocobom.

Mpn aToM onybnukoBaHMeM (BbIMYCKOM B CBET) SBNSIETCS BbINYCK B obpalieHue
3K3EeMMSIpOB MpPOU3BeAEeHUsl, NpeacTaBnsloWmnx cobon Konuw npousseaeHus B Nt0bon
MaTepuanbHoM ¢GopMe, B KOMMYECTBe, AOCTAaTOYHOM AN YAOBNETBOPEHUS pa3yMHbIX
notpebHocTen Nnybnmku, ncxoas U3 xapakrepa npoumsseaeHus.

MpousBeneHne cumtaetca obHapoAoOBaHHbIM, e€CnNu AencTems Nno obecnedyeHuto
AOCTyna K Npou3BeAEHUI0 WMPOKOro Kpyra SinL OCyLecTBNeHbl C corfiacusa astopa (Mnum

caMMM aBTOpPOM M MO ero Bone).



ABTOp, nepegaswuin ApyroMy Juuy Mo AOroBopy npousBeneHuve  Ans
NCMoONb30BaHUA, CYUMTAETCA COracuBLLUMMCA Ha obHapoaoBaHMeE 3TOro NpouM3BeaeHUs.

MpousseneHne, He o6HapodoBaHHOE nMpW  XWU3HM aBTopa, MoXeT ObITb
obHapoaoBaHO nocne ero CMepTM NMUOM, KoTopoe ob6siafaeT MUCKIKUYUTESNbHLIM MPaBoOM
Ha npou3BeaeHne. Takoe o6bHapoaoBaHMe He AO0/HKHO MNPOTUBOPEYUTb BOJSIe aBTOpa
npounsBeaeHns, onpeaesieHHO BbIPaXXeHHOM MM B MUCbMeHHOW dopMe (B 3aBellaHuy,
nMcbMax, AHEBHMKAX U TOMY Nog06HOM).

CornacHo ct. 1255 K P® B cny4yasx, npenycMoTpeHHbix Koaekcom, asTopy
npousBeaeHns rnpuHaasexaT rnpaBo Ha BO3HArpaxaeHue 3a UCMosib30BaHUE CNyXXebHoro
npousBeaeHns, NpaBo Ha OT3blB, NPaBO CAefoBaHWUs, NpaBo AOCTyNna K Npou3BefeHUsM
n306pasnTenbHOro UCKYyCCTBa.

MpaBo Ha BO3Harpa)kaeHwe 3a WCNoSb30oBaHWe cnyxebHoro npousBeaeHusa. B
COOTBETCTBMM CO CT. 1295 K PO aBTOpy npuHaanexaT npaBa Ha Npou3BeeHUe HayKwu,
nuTepaTypbl UM UCKYCCTBA, CO34aHHOe B npeaenax YCTAaHOBNAEHHbIX Ana paboTHuKa
(aBTOpa) TpyAoBbix 06a3aHHOCTEN (cnyebHoe nponsBeneHne).

NUcknountenbHoe npaBo Ha  cnyxebHoe  npousBedeHne  NpuUHaANexuT
paboToaaTtento, ecnu TpyaoOBbIM UM UHBIM AOFOBOPOM Mexay paboTtoaaTenemMm u aBTOPOM
He NpeayCMOTPEHO UHOE.

Ecnn paboTopaTtenb B TeyeHue Tpex JfieT COo AHA, Koraa cnyxebHoe npousBeaeHue
6bI10 NpeaocTaBneHO B €ro pacnopsiXkXeHue, He HAYyHeT WCNoAb30BaHue 3TOro
npousBeaeHnsl, He nepefact MUCKAKYUTEeNbHOEe MpaBO Ha Hero ApyromMy nvuy wnm He
CoobWMT aBTOpPYy O COXpaHEHUM Npou3BeAEeHUs B TallHe, WUCKI4YUTENbHOE MNpaBo Ha
cny>xebHoe npousBeaeHue NpuHaanexuT aBTopy.

Ecnn pabotopatenb B TeueHWe Tpex JieT HadHeT WUCMonb30BaHue cnyxebHoro
npousBeAeHna WUian nepenacTt UCKIKYUTENbHOE NMpaBo APYroMy vuy, aBTOp UMEET npaso
Ha BO3HarpaxaeHue. ABTop npuobpeTaeT ykKasaHHOe MpPaBO Ha BO3HArpaxaeHuve n B
cnydyae, korga pabortodaTtenb MPUHSN  pelleHne 0  COXpaHeHun  cnyxebHoro
npoussBedeHnss B TalHe M No 3TOAN MNPUYMHE He Hadan WuCnosib3oBaHuMe 3Toro
npousBeaeHUss B yKa3aHHbIM CpOK. PasMmep BoO3Harpa)xaeHusi, yCnoBus W NOPSAOK ero
BbiNnatbl pabotodaTtesnieM onpeaensitTcs AOroBOPOM Mexay HMM M paboTHMKOM, a B
Ccny4ae cnopa - cyaoM.

Koraa ucknouyntenbHoe npaBo Ha cnyxebHoe npomsBeaeHue NpuHaAANeXuT aBTopy
(n. 2 cT. 1295 TK PO®), pabotopmaTtenb BnpaBe WCNOAb30BaTb TakKoe MpousBeneHue
cnocobamm, 06ycnoBneHHbIMU Lenbio CNy>XebHOro 3ajaHus, U B BblTEKAKOLWMX U3 3a[4aHNS
npenenax, a Takxe obHapoaoBaTb Takoe NMpou3BedeHue, ecsin 4OrOBOPOM MeXAY HUM U

paboOTHMKOM He npeaycMOTpeHO WHoe. [pn 3TOM He OorpaHW4YMBaeTCs MNpPaBo aBTopa



ncnonb3oBaTb CNy)xebHoe npousBeaeHne cnocobom, He 06yCnoBMEHHbIM LENblo
cnyxebHoro 3agaHus, a Takxe XoTa 6bl U cnocoboM, 06yCcnoBAEHHDBIM LENbio 3a4aHunsl, HO
3a npegenamMmu, BblTeKawLWMMN U3 3aaaHns pabotoaaTtens.

PaboToaaTenb MOXET Npu UCMONb30BaHUN CNy>XebHOro rnpoumsBeAeHUs yKasblBaTb
CBOE MMS UM HauMeHoBaHWe nnbo TpeboBaTb Takoro yKasaHus.

MpaBo Ha oT3biB. Ecnun aBTop nocne obHapoaoBaHWUSA CBOEro npov3BeAeHUus He
Xenaet no Kakum-nmbo npuyMHaMm ero pajlbHenwero LWWUPOKOro WCMoSb30BaHUS, OH
06bIY4HO OTKa3blBAeTCA 3aK/al4yaTb [AOrOBOpPbl, HaMNpaBfieHHble Ha OT4YyXAeHue
NUCKTIOYNTENBHOrO NpaBa Ha npou3BeaeHne. TeM caMbiM MCNOoSb30BaHME Npou3BeneHus
orpaHuuymBaeTcsa cny4dasmm cBob6OAHOrO MCNONb30BaHWsS. BMecTte C TeM aBTOp MOXeT
nocTtynuTb 6osee pemTenbHO - NCNOJIb30BaTb CBOE NPaBO Ha OT3bIB.

PaHee (B cT. 15 30AIll) npaBo Ha OT3biB 6bINO YacTbio NpaBa Ha obHapoaoBaHue
npousBeaeHus.

B HacTosilee BpeMs NpaBO Ha OT3bIB CHOPMYIMPOBAHO KaK CaMOCTOsITE/IbHOEe
npaBoO M pernamMeHTUpoBaHoO cT. 1269 K P®, cornacHO KOTOpOW aBTOp MMeeT MnpasBo
0TKa3aTbCs OT paHee NpUHATOro peweHus 06 obHapoaoBaHUM NPOU3BEAEHMS.

MpaBo Ha OT3bIB MOXeT bbITb peann3oBaHo B Nboe BpeMsa nocne Toro, Kak aBTop
Aan pa3peweHne Ha obHapopgoBaHue wnm obHapoadoBan CBOe npoussBedeHne. B
3aBMCUMOCTU OT 3TOr0 MOXHO 0603HauMTbL ABe CUTyauum C pasHbIMM NPaBOBbIMMU
nocneacTBUsSMMU.

MepBas cuTyaums CBOAUTCHA K TOMY, 4YTO aBTOp Aan cornacme Ha obHapogoBaHue
CBOEro rnpou3BefeHusi, HO OHO elwe He 6bl1o obHapoaoBaHo. B aToM cnyyae aBTop
OO/MKEH CcoobWwKUTb  uuy, KOTOPOMY  OTYYXAEHO WUCKIYUTEeNbHOe MpaBO  Ha
npoussBeaeHne wnnm npenocTtaBNeHo MNpaBO WMCMONb30BaHUSA MpPouM3BeAEeHUsi, 4YTO OH
OTKa3blBAETCA OT AAaHHOro MM paHee cornacma Ha obHapogoBaHwe npowusBeneHus. Mpu
3TOM HMKAKOro nybnmyHoro 3asiBNeHust Co CTOPOHbl aBTopa He TpebyeTcsi, HO aBToOp
0653aH BO3MECTUTb YObITKN, €CIM OHM BO3HWUK/M Y YKA3aHHOro nuua.

BTopas cuTyauma wuMeeT MeCcTo Torga, Korga asTop Jdan cornacve  Ha
obHapoaoBaHMe CBOEro nNpousseaeHnss U OHO yxe 6bino obHapoaoBaHo. B Takom cnydae
TpebyeTca nybnuyHoe onoselwleHne 06 oT3biBe npousBeaeHuns (4Tobbl NpekpaTuTb ero
6e3n0roBopHoe mncnosib3oBaHue). MNpu 3TOM aBTOp BNpase M3bATb M3 obpalleHns paHee
BbINYLWEHHbIE 3K3eMMnAspbl NPoOM3BeAeHUs], BO3MECTUB NPUYNHEHHbIE 3TUM YObITKMN.

MpaBo Ha OT3bIB He MOXeT 6blITb MPUMEHEHO aBTOPOM K nMporpammam agns 3BM, kK
CNy>XebHbIM Npon3BeaeHUsIM N K NpOU3BeAEeHNSM, BOLWEALWNM B CNOXHbIN 06beKT.

MpaBo cnepoBaHus paHee 6biN0 3akpenneHo cT. 17 30AIll, cornacHo KOTOpou

nepexoA npaBa CO6CTBEHHOCTM HAa Mpou3BedeHWEe U306pa3uUTeNbHOrO0  UCKYCCTBa



(BO3Me34HO Mnm 6e3Bo3Me34HO) OT aBTopa K APYroMy MUy O3Hayasa NepByr npoaaxy
3TOro NpousBefeHuns.

B kaxaoM cnydyae nybnuyHOM nepenpoja)xku npoumsBeaeHus mnsobpasnTenbHOro
nckyccrtea (4epes aykuMOH, ranepet M306pasuTenbHOr0 MUCKYCCTBA, XYAOXECTBEHHbIM
CasioH, MarasuH M TakK ganee) No ueHe, npesblllatolen npeabiaywy He MeHee 4YeM Ha
20 npoueHTOB, aBTOpP MMesl NpaBoO Ha MNOJly4YeHuMe OT npojaBLa BO3HarpaaeHus B
pa3mepe 5 npoueHTOB OT nepenpoaa)kHoW LeHbl (NpaBo cneaoBaHms).

B HacTosilee BpeMs MpaBO C/lefoBaHUs B U3MEHEeHHOM Buae chOopMySIMpOBAHO B
CT. 1293 TK PO.

B cnyyae oT4dyXaeHMss aBTOPOM OpurmMHana npousBeaeHuss mn3obpasmnTenbHOro
MCKYCCTBa, Npu Kaxxaowm ero nybsiMyHOM nepenpoaa)xe, B KOTOPOM B Ka4yecTBe npoaasua,
nokynatensa wnM nocpeaHuMKa Yy4yacTByeT ranepes wu306pa3uTenbHOro WCKYCCTBa,
XYAOXXECTBEHHbIA CanoH, MarasmH unm nHasa nogobHas opraHusauus, aBTop MMeeT Npaso
Ha noslyyeHue OT NpoAasBua BO3HarpaXxaeHusi B BMAe NPOUEHTHbIX OTUYMC/IEHUI OT LEHbI
nepenpoaaxwu (npaso cneaosaHus). Mpu 3ToMm, B oTnnuymne ot 30Al1, pasaMep NpoOLEHTHbIX
OTUMCNIEHUI, a TaKXe YCIoBMA W NOpSAAOK WX BbINJaTbl AO/MKHbI  ONpeaensTbCs
MpaButenbLcTBOM Poccurickon depepaunu.

ABTOpbl MONb3YIOTCA MNpaBOM CNeAoBaHUS TakKXe W B OTHOWEHWUUM aBTOPCKUX
pykonucen (aBtorpadoB) nMTepaTypHbIX N My3blKasibHbIX NPON3BEAEHUN.

MpaBo cnefoBaHMSA HEOTUYXAAaeMO, HO NepexoauT K HacneaHWKam aBTopa Ha CpoK
OENCTBUS UCKIKOUYUTENBbHOIO NpaBa Ha Npou3BeaeHune.

3akoHodaTeNlbHOe  3aKpenjieHve npasBa CneaoBaHMS  rapaHTUpyeT  aBTopy
BO3HarpaxaeHuwe rnpu nepenpogaxe opurnHana ero nponsBeneHms.

MHorme uuMBWANCTbI CYUTAKT, YTO 3TO HeO0H6X0AMMO, MNOCKONAbKY XYAOXHUKW W
CKYNbNTOPbI BbIHYXAEHbl AelWweBO NpogaBaTb CBOWU Mpou3sBeaeHusi, Ytobbl noaaepxmeaTb
CBO€e MaTepuanbHoe rnosioxXeHue <44>.

<44> MexayHapoAHble KOHBeHUMM 06 aBTOPCKOM npase. bepHckasa KOHBeHUMSA 06
OXpaHe NUTepaTypHbIX U XYyAOXECTBEHHbIX rnpousseaeHuin. KommeHtapumn K. Masymne. M.:
Mporpecc, 1982. C. 105.

MNpaBo AoOCTyna MO3BOMSAET aBTOPY MNPOU3BEAEHUA W306pPa3UTENIbHOr0 MCKYCCTBA
Tpeb6oBaTb OT COOCTBEHHMKA OpUrMHANA MPOU3BEAEHUS MPEAOCTaB/EHUS BO3MOXXHOCTU
OCYLLeCTBNSATbL MpaBO Ha BOCMPOM3BEAEHWE CBOEro npoussBeaeHus. [pu 3TOM  OT
COB6CTBEHHMKA OpUrMHana npou3BeAeHUs Henb3s TpeboBaTb [OCTaBKM MNPOU3BEeAeHMUS

aBTOpY. 3akoHoAaTeNbHas opMynMpoBKa NMpaBa AOCTYyMNa He npetepnena CyLWeCcTBEHHbIX



n3MeHeHunn - cT. 1292 K PO cootBeTcTBYET CT. 17 30Arll. Jo6aBneHo nuLb NosI0XeHUE O
TOM, 4YTO aBTOP MNpOM3BEAEHUS apXUTeKTypbl BnpaBe TpeboBaTb OT CO6CTBEHHMKA
opuUrnHana npou3BeaeHUss npeaoCTaBNeHUs BO3MOXHOCTM OCYLWeCTBATb ¢OTo- W

BUAEOCHEMKY NMPOU3BEAEHUS, €CIM AOrOBOPOM HE MpefyCMOTPEHO MHOE.

2.5. OpraHusaumu, ocyuwecTenaoLwme ynpasneHme rnpasamMmu

Ha KOJ/1I/1IEKTUBHOMN OCHOBE

YnpasneHne aBTOPCKMMU UM CMEXHbIMWM MNpaBaMW Ha KOJIJIEKTUBHOMN OCHOBE B
POCCUMNCKOM 3aKoHOAATeNbCTBE MOSABMIOCH CPaBHUTENbHO HEAABHO.

BrnepBble opraHusauum, ynpasnswowme UMyl eCTBEHHbIMM MNpaBaMu aBTOPOB W
obnagaTtenen CMexHbIX NpaB Ha KOJIJIEKTUBHOW OCHOBE, K 4YMncny CybbekToB aBTOPCKOro
npaea 6biin  oOTHeceHbl 30AlN (cT. 44). Takue oOpraHumsaumm co3gaBanuchb
HenocpeACTBEHHO obnagaTtensaMm aBTOPCKMX WM CMEXHbIX MpaB W AEeNcTBOBanuM B
npeaenax nosly4eHHbIX OT HUX MOSIHOMOYMMN Ha OCHOBE yCTaBa, KOTOPbIN yTBEpPXAasncCs B
YCTAaHOB/MEHHOM  3aKOHOM nopsake. Jlonyckanocb co3gaHme numbo  oTAeNnbHbIX
OpraHmMsaumin No pas3/IMYHbLIM NMpaBaM N pa3NMYHbIM KaTeropmsam obnagartenen npas, NnMb6o
opraHvsauun, ynpasnsoWMX pasHbiIMM NpaBaMuM B MWHTepecax pas3HblX KaTeropumn
obnapatenen npas, Anbo oAHOM OpraHusauuMm, OAHOBPEMEHHO YynpasfstoLwen
aBTOPCKMMU U CMEXHbIMU NMpaBamu.

o 30All 3akoHOAATENbCTBO He npeaycMaTpuMBano  co34aHMsa  NoAo6HbIX
opraHmsauun. Peructpauuss nybamMyHO WCMONHSEMbIX npou3sBeaeHun, cbop m BbinaaTta
roHopapa 3a WX UCNoJsIb30BaHME OCYLECTBASNNCb BCeco3HbIM areHTCTBOM MO aBTOPCKUM
npasam (BAAIN). B 1991 roay BAAIl 6bino TpaHcdhopMmpoBaHOo B [ocypnapcTBeHHoe
areHTCTBO MO aBTOPCKMM M cMexHbiM npasaM (FAACIM), a B 1992 r. B COOTBETCTBUM C
Yka3zom [lpe3smaeHta PO ot 24 deBpans 1992 r. N 184 "O POCCUMNCKOM areHTCTBe
WHTennekTyasnbHon cobcTtBeHHOCTU npu lMpe3snaeHTe Poccuinckon depepaunn (PANC)" - B
Poccuiickoe areHTCTBO MHTennekTyanbHon cobctBeHHoCcTH (PAUC).

B cBsA3n c npuHaTnem 30All n cozgaHneM poCCUMMCKUMW aBTOpaMm opraHusaumm no
yNpaBfeHNI0 UX UMYLECTBEHHbIMM MNpaBaMM Ha KOJUTEKTUBHOM OCHOBE - POCCMMCKOro
aBTopckoro obuwectea (PAO) Poccuickoe areHTCTBO WMHTeNNeKTyaslbHOM COBCTBEHHOCTMU
(PANC) 6blno ynpasaHeHo.

PAO ctano npaBonpeeMHUKOM PANC B OTHOWEHUM UMYyLLECTBA U BHEOIOAXETHbIX
(MHaAHCOBbLIX CpeAcTB Ha Bcex pybneBbiX M BaNOTHbIX CYeTaxX, a Takxe, C corjacus
CTOpOH, No pgoroBopaMm, 3aknwdeHHbiM PANC unn nepeweawnm Kk PANC B nopsaake

NnpaBoMnpeeMcTBa, C POCCUNCKUMM W 3apyBexXHbIMWU aBTOPaMW, COMMalleHuaM C



3apybexXHbIMKU aBTOPCKO-MPaBOBbIMM OPraHM3aumsaMm U UHBbIMU OPUANYECKUMU NNLAMK
(cM. Ykas lMpe3uaeHTa PO oT 7 okTabpsa 1993 r. N 1607 "O rocyaapCTBEHHOM NOAUTUKE B
obnacTn oxpaHbl aBTOPCKOro npaBa W CMeXHbIX npas").

PAO obecneumBaeTr WMyLECTBEHHbIE WHTEPECbl POCCUNCKUX U 3apybexHbIX
aBTOpoB W wux npasonpeemMHnkoB (cbop, pacnpegeneHve u BbinNjaTa aBTOPCKOro
BO3HarpaxzaeHusl), a TakXe WX HeuMyuwleCTBeHHble npasa (MpaBO Ha WMSA, MpaBO Ha
HENPUKOCHOBEHHOCTb npousBeaeHnsa un T1.4.). Y PAO ecTb pernoHasnbHble dununanbsl C
ueHTpamm B CaHkT-leTepbypre, HoBocnbupcke, ExkaTtepuHbypre, Bonrorpaae, PoctoBe-
Ha-loHy, XabapoBcke, BopoHexe, Camape, KpacHogmape, KasaHu, Yde, HuxHeM
HoBropoge, a Takxe npeactaBuUTennM B aBTOHOMHbIX pecnybnukax, kKpasx, obnacrax u
KpYnHbIX ropogax Poccuu.

MonHoMoOuUMs Ha KONNeKTUBHOeE yripasneHne PAO nepenatoTcs Kak aBToOpamMun, Tak u
UX npasonpeeMHMKaMun (ApaMaTypru, KOMMNO3WTOPbI, NuUcaTenu, Mno3Tbl, XYAOXHUKMU,
xopeorpadsbl U Apyrve KaTeropum aBTopoB).

PAO 3akniovyaeTr p[oroeBopbl O BO3Me34HOM MNpeacTaBuTeNnbCTBE WHTEPECcCOoB C
aBTOPCKO-NPaBOBbIMW MHOCTPAHHbIMKW OpraHusaunsmMn, obbLeaAnHSWMMM aBTOPOB MU UX
NnpaBoONpeeMHUKOB.

MNpasoBoe nonoxeHne PAO v ApyrMx opraHuMsaumin nNo ynpassieHUIO MpaBaMu Ha
KONINEKTUBHOMN OCHOBe, (PYHKUWMM 3TUX OpraHms3aumi, npasa n 06593aHHOCTU UX YNEHOB
onpeaenstoTca K PO, 3aKkoHaMM 0 HEKOMMepuyecKunx opraHmsaumax (cm. depepanbHbIn
3aKOH OT 12 gHBaps 1996 r. N 7-03 "O HekOMMep4yecKux opraHmsaumsax") v ycraBammu
COOTBETCTBYHOLMX OpraHnU3aLmumn.

CornacHo cT. 1242 TK PO obnagatenn aBTOPCKUX U CMEXHbIX MNpaB MOryTt
Co34aBaTb OCHOBaHHblIE Ha 4/EHCTBE HeKOMMep4yecKue opraHusauum, Ha KoTopble
BO3/1araeTcs yrnpaBneHne COOTBETCTBYIOLMMM NpaBaMmM Ha KONNEKTUBHOM OCHOBe (Aanee
TakXe - opraHmsaumn). Takme opraHmsaumm Co3gatoTcsa B ABYX C/yyasiX:

- KOrga ocyuwecTBleHne npaB B MWHAMBMAYA/IbHOM MNoOpsiAKe 3aTpyAHEHO
(HanpuMmep, npu Ny6AMYHOM WCMNONHEHUMW, B TOM UUC/e Ha paavo U TeNneBUAEHUMU,
BOCMNPOM3BEAEHNM TMPOU3BEAEHUS MNYTEM MexXaHW4YeCKOW, MArHUTHOM M MHOW 3anucwy,
penpoayumMpoBaHumM U B Apyrnx ciydasx);

- koraa 'K PO gonyckaeTcsl MICNOMb30BaHNE 06BEKTOB aBTOPCKUX M CMEXHbIX MpaB
6e3 cornacusa nx obnagartenemn, HO C BbINJATON UM BO3HArpaxaeHusi. Hanpumep, cT. 1326
K PO ponyckaer nybnumyHoe wucnonHeHune ¢oOHOrpammbl, ony6/MKOBaHHOW B
KOMMepYyecKnx uensix, a Takxe ee coobuieHne B acpup mnam no kabenw 6e3 paspeweHus

obnagartens UCKNOUYUTENbHOrO npaBa Ha doHorpamMmy u obnagatenss UCKNOYUTENBHOIO



npaeBa Ha 3adMKCUpPOBaAHHOE B 3TOM (OHOrpamMMe WCMNOSIHEHWE, HO C BbIMJIATOM WM
BO3HarpaxaeHus.

Co3paHne opraHumsaumi rno ynpaBleHMIO NMpaBaMuM Ha KOJIJIEKTUBHOM OCHOBE He
NpensaTcTBYET OCYLLUeCTBNEHUIO NpeacTaBuTenbCTBa obnagartesierd aBTOPCKUX U CMEXHbIX
npas APYrMMn IOPUANYECKUMU NTULLAMN N TPpaXKaaHaAMW.

OpraHusaumm MOryT co3gaBaTbCs AN ynpaBlieHus:

- NMpaBamMy, OTHOCALMMNCSA K OAHOMY MM HECKOJIbKUM BMAaM 06beKTOB aBTOPCKUX
N CMEeXHbIX Nnpas;

- OAHWUM WM HECKONIbKUMU BUAAMM TakuX MpaB B OTHOLWEHWUW onpeaeneHHbIX
cnoco60B MCMNOMb30BaHMSA COOTBETCTBYOWMX 06BHEKTOB;

- Nt06bIMN @aBTOPCKUMU N/UNN CMEXHBIMU MpaBaMu.

OcHOBaHMEM TMOMHOMOYMK  OpraHmM3aunm SBNSETCA AOroBOp O nepepade
NOSIHOMOYMIA MO ynpasneHuto npasamMu. OH 3aknw4yaeTcsd C npasBoobnapgatenem B
nMCbMeHHoM  ¢opMe. WcknyeHneM K13  3TOro  npaBuna  SBASETCS  Cnydawn,
npeaycMoTpeHHbir ab3. 1 n. 3 cT. 1244 Koaekca, cornacHoO KOTOpOMY aKKpeauTOBaHHas
opraHusauus Brpase OCYLLeCTBAATb ynpaBneHue npasaMu n cb6op BO3HarpaxaeHus ans
Tex npaBoobnagatenen, C KOTOPbIMU Y HEE Takue AOroBopbl He 3aK/It0YeHbl.

CnepoBaTesibHO, yKa3aHHbIN Aorosop MOXeT 6bITb 3aK/oYeH C
npasoobnagarensmu, ABNSAOLWMMUCS YysieHamMu Takomn opraHusauum, " C
npasoobnagartensiMu, He SABAAKWMMUCA ee uneHamu. [lpn 3TOM opraHusaums no
ynpaBneHuto npaBaMm Ha KOJIIEKTUBHOW OCHOBe o06s3aHa MpUHATb Ha cebsa ynpasBneHue
3TMMKW NpaBaMu, eCnn yrnpaBfieHMe TaKOW KaTeropuem npaB OTHOCUTCA K ee YyCTaBHOM
aestenbHoct. OCHOBaHWEM MOJIHOMOYMIK OpraHusauum nNo YynpaBfeHUIo NpaBaMuM Ha
KONIJIEKTUBHON OCHOBE MOXET ObITb TaKXe A0roBop C APYron opraHusauuen, B TOM ynucne
WHOCTPaHHOW, ynpasnstowen npaBaMn Ha KONNEKTUBHOW OCHOBE.

K poroBopam O nepegaye MNoOJIHOMOYMM MO yNpaB/ieHUKO MNpaBaMy MNPUMEHSIOTCS
obuwme nonoxeHnsa o6 obsasatenbcreax (cT. cT. 307 - 419 'K P®) n o gorosope (CT. CT.
420 - 453 TK P®), nockonbKy MHOE He BblTEKaeT U3 COAEpXaHUS UK XapaKTepa rnpasa,
nepefaHHoOro B yrnpasneHue.

K ykKasaHHbIM [0rosopaMm He rnpuMeHdArTca npasuna pasgena VII TK PO o
Aorosopax 06 oTUy>XAEeHUU UCKAKUYUTENBbHbIX NPaB U O JIMLEH3UOHHbIX 4OroBopax.

OpraHusaumm no ynpasfeHW MnpaBaMM Ha KOJIJIEKTUBHOM OCHOBE He Brpase
NCNoNb30BaTb 06bEKTbl aBTOPCKUX W CMEXHbIX MpaB, WCKAKYUTENbHble MNpaBa Ha
KOTOpble nepeaaHbl UM B yripaBneHue.

OpraHusaunm Bnpase OT UMeHn npasBoobnagatenen unm oT CBOEro NUMEHMU:

- NpeabaBnaTb TpeboBaHMS B cyae;



- coBeplaTb WHble Kpuanvyeckne AencTBums, HeobxoauMmble ANS 3aliuTbl Npas,
nepefaHHbIX UM B yrNpaB/ieHMe Ha KOJIEKTUBHOW OCHOBE.

AKKpeauTOBaHHas opraHmM3aunsa TakXe BnpaBe OT MMEHU HeonpeaesieHHOro Kpyra
npasoobnagatenen npenbsaBnsaTe TpeboBaHMa B cyae, HeobxoamMblie ANS 3allMTbl npas,
yrnpaBneHne KOTOPbIMU OCYLLECTBASIET Takas opraHusaums.

CornacHo n. 1 cTt. 1243 TK P® opraHm3auud no ynpasieHUIO MNpaBaMuW Ha
KONNIEKTUBHOM OCHOBe 3ak/4yaeT C Nosb30BaTeNsiMU  JIMLEH3NOHHbIE [OroBOpbl O
npenocTtaBneHMn MM Npas, nNepefaHHbIX el B ynpasfeHuve npasoobnagatensmMm, Ha
COOTBETCTBYHOLWME Cnocobbl MCNOb30BaHMA 06bEKTOB aBTOPCKMX M CMEXHbIX MpaB Ha
YyCNoBUAX MNPOCTON (HEUCKNOUYUTENBbHOW) nuueH3nn. Panee (n. 3 cT. 45 30AIl) ycnosus
TaKUX NUUEH3NI AO0MKHbl 6bln 6biITb OAMHAKOBBLIMM ANS BCEX MOJSib30BaTeNen OAHOMU
kateropmn. OT 3TOro nosnoxeHums 30All B 4yactn 4yerBeptonm [K PO 3akoHopaTtenb
oTKasancs. 21o obycnosneHo TeM, 4YTO "NUUEH3MOHHbIE AOroBOPbl C MNONAb30BaTENSAMMU
3aKJ/1I04AK0TCS Ha ornpeaesieHHbI CPOK U B TedeHne AeNCTBUS 3TUX A0roBOPOB CTaHOBUTCS
O4YeHb XOpoWo BWMAHO, YTO TakK Ha3blBaeMble MNosib3oBaTenin "oaHoOM Kateropun" BeayT
cebss coBceM He oaMHakoBOo. HeoamHakoBO npexae BCero B TOM, 4YTO KacaeTcss WX
n06poCOBECTHOCTU, TOYHOCTU M AKKYPaATHOCTM WCMNONHEHUS WMMWU A0roBopoB" <45>.
OTKa3sblBassCb OT npexHero nonoxeHus 30All B yacTtu yetBepton K P®, 3akoHoaaTenb
TeM CaMbIM YCUIMBAET OXPaHy MHTepecoB rnpaBoobnagartenen.

<45> Makosckuit A.J1. O Kogndukaumm 3akoHoaaTenbCctea 06 MHTENNEKTyanbHOM
cobcTBeHHoCTH // 3akoH. 2007. N 10. C. 11.

B cnyuasx, korga obbekTbl aBTOPCKUX M CMEXHbIX NpaB B cooTBeTcTBUM C K PO
MoryT O6bITb McCnonb3oBaHbl 6e3 cornacus npasoobnagartensi, HO C BbliJlATONM eMmy
BO3HarpaxaeHusi, opraHumsauum no YynpaBfeHMI0 NpaBaMM Ha KOJIJIEKTUBHOW OCHOBe
3aK/4alT C MOoNb30BaTeNssMM AOroBOPbl O BbINJaTe BO3HarpaxaeHus wu cobupatot
cpeacTBa Ha 3Tu Uenu.

OpraHuzaums No ynpasfieHMIO NpaBaMW Ha KOMNEKTMBHOW OCHOBE He Bnpase
OTKa3aTb NONb30BATENO B 3aK/04YEeHUN aorosBopa 6e3 A0CTaTOYHbIX OCHOBaHUN.

Ecnn nuueH3MoHHbIM [0roBOp C MNOJSb30OBaTeNIEM 3akK/4vaeT HenocpeacTBEHHO
npasoobnagartenb, opraHumsaumss NO YynNpaB/eHUKD MNpaBaMM Ha KONNEKTUBHOM OCHOBe
MoXeT cobupaTb BO3HarpaxaeHue 3a MCNoAb30BaHWe 06beKTOB aBTOPCKMX U CMEXHbIX
npas TOJIbLKO MPW YCNOBUK, YTO 3TO NMPSAMO NpeayCMOTPEHO yKa3aHHbIM AOrOBOPOM.

Monb3oBaTenn o6s3aHbl NO TpeboBaHUIO OpraHM3aumn No yrnpasneHUto npaBaMn Ha

KO/IJIEKTUBHOW OCHOBE MpeacTaBnsaATb €l oTyeTbl 06 MCMONb30BaHMM 06 bEKTOB aBTOPCKMX



M CMEeXHbIX NpaB, a TakXe WHble CBeAeHUss U OOKYMeHTbl, Heobxoammblie anst cbopa u
pacnpeaeneHns Bo3HarpaxaeHus. NepeyeHb M CpoKM NpeacTaBNeHns TakuxX CBeAEHUN U
OOKYMEHTOB onpeaensaiTcs B 4OroBope.

OpraHmsaumsa no ynpaBneHUo MnpaBaMM Ha KOJUEKTMBHOM OCHOBE MpOM3BOAUT
pacnpeaeneHve BO3HArpaxaeHus 3a WUCronb3oBaHMe O6bEeKTOB aBTOPCKUX M CMEXHbIX
npas Mexay npasoobnagatensMm u ocyllecTBAsSeT ero BbinnaTty (nN. 4 cr. 1243 K PO).
Mpn 3TOM N3 BO3HArpaxaeHus MOryT yAep>XMBaTbCS:

- CYMMbl Ha MoOKpbiTMe HeobxoauMbIX pacxopoB no cbopy, pacnpenseneHuo wu
BblMlaTe Takoro BO3HarpaxxaeHus;

- CYMMbl, KOTOpble HanpasnsdATCs B cCreuymanbHble GOHAbI, CO34aBaeMble
opraHm3auuen c cornacmsa n B MHTepecax npeacrasnsieMblix e npasoobnagartenen.

PacnpegeneHue Bo3HarpaxaeHus v ero BbinaaTta AO/KHblI NPOU3BOAUTLCS :

- perynsipHo B CPOKW, NpeayCMOTPEHHble YyCTaBOM OpraHusauum no ynpaBneHuto
npaBaMn Ha KOSINEKTUBHON OCHOBE;

- NpoOnopuUMOHaNbHO (aKTUYECKOMY WCMONIb30BAaHUIO COOTBETCTBYHOLUMX O0O6BbEKTOB
aBTOPCKUX N CMEXHbIX NpaB..

daKkTnyeckoe MWCNosb30BaHME COOTBETCTBYIOWMUX OOBLEKTOB oOnpeaensieTcsd Ha
OCHOBE CBeAEeHWN WM [OKYMEHTOB, MoJsiydaeMblX OT MNONb30OBaTesier, a Takxe Apyrux
AaHHbIX 06 MCNONb30BaHUM O6BLEKTOB aBTOPCKMX UM CMEXHbIX MNpaB, B TOM u4ucne
CBeAeHnN CTaTUCTUYECKOro xapakrepa.

OAHOBpPEMEHHO C BbINAATOM BO3HArpaXKAeHus opraHusaumss no ynpasfieHUIo
npaBamMM Ha KOMNEKTUBHOM OCHOBe o0b6si3aHa npeacTtaBuTb NpaBoobnagaTento OTYeT,
cogepxalunn ceegeHns o6 Mcnonb3oBaHMKW ero nNpas, B TOM 4ucie 0 pasMmepe cobpaHHOro
BO3HarpaxaeHusi n 06 yaepxaHHbIX U3 HEro cymmax.

B coorBeTctBUM C n. 5 cT. 1243 K P® opraHmsauusa no ynpasJeHUIO NpaBaMn Ha
KOJINEKTUBHOM OCHOBe (hOpMUPYET peecTpbl, B KOTOPbIX COAEPXKAaTCs CBeAEHUS :

- 0 NnpaBoobnagartensx;

- 0 NpaBax, nepefaHHbIX e B yrnpaBneHue;

- 06 o6bekTax aBTOPCKUX U CMEXHbIX Npas.

DTN cBeAeHuns NpeaoCTaBNslOTCA BCEM 3aMHTEpecoBaHHbIM MuaM B Nopsiake,
YCTAHOB/IEHHOM OpraHu3aumen, 3a UCKIIYEHMEM CBeAEeHUI, KOTOpble B COOTBETCTBUU C
3aKOHOM He MOryT pa3rnawartbcs 6e3 cornacmsa npasoobnagartens.

OpraHuzaumns no ynpaBneHW0 MNpaBaMM Ha KOJIEKTUBHOW OCHOBE pa3MellaeT B
06LWwenocTynHoMm MHMOOPMALMOHHON CucTeMe MHGOPMALUIO O MpaBax, NepeaaHHbIX en B
ynpaBneHue, BK/OYasi HaMMeHoBaHue obbekTa aBTOPCKUX WM CMEXHbIX npaB, WMS

aBTopa Uin NHOro npaBoo6nap,aTenﬂ.



Ecnn opranusaumn no KOMEeKTUBHOMY YrpaB/ieHUIO NpaBaMuM XOTAT AENCTBOBaTb
OT WMeHM BCex npasBoobnagartenen, TO OHWU AOSXKHblI MPOXOAUTb FOCYAAPCTBEHHYHO
aKkpeauTauuio.

CornacHo c1. 1244 TK P® opraHumsaumsa Mo yrpas/ieHUO npaBaMu Ha
KOMNEKTUBHOM OCHOBE MOXeT [MONYy4YUTb roCyAapCTBEHHYK  aKkpeauTauumio  Ha
OoCyLleCTB/IeHNE AeATeNIbHOCTM B Cneayrwmnx cepax KONEeKTUBHOMO yrpaBieHuns :

- ynpaBfeHue WCKIUYUTENbHLBIMXU NpaBaMn Ha O6HapoAOBaHHble My3blKasibHble
npousseaeHnss (C TeKCTOM wunanm 6e3 TeKkCTa) M OTPbIBKU MY3blKanbHO-ApaMaTUYeCKUX
npous3BeaeHnin B OTHOWEHUN UX Ny6/IMYHOrO UCMONHEeHUs, cooblweHns B adup mnam no
kabento, B TOM uncne nytem perpaHcnaumm (nogn. 6 - 8 n. 2 ct. 1270 NK PO);

- OCYyLLlecTBNleHMe npaB KOMMO3UTOPOB, SBASKOWUXCA aBTOPaAaMWU MY3blKasbHbIX
npousseaeHnin (C TekKCToM wunu 6e3 TekcTa), MCNOMb30BaHHbIX B ayAMOBU3yaslbHOM
npousBeAeHnn, Ha noJsiydeHne BO3HaArpaxaeHums 3a nybnnyHoe WCNosIHEHME WK
coobuweHne B acmp wamn no kabenw Takoro ayanmoBu3yasibHOro npoussegeHms (n. 3 CT.
1263 TK PO);

- ynpasneHue npaBoM cnepoBaHus B OTHOLLUEHUU npousseneHus
n3obpasnTtenbHOro UCKYycCTBa, a TakKxe aBTOpCkux pykonucen (aBTorpados)
NUTepaTypHbIX U My3blKanbHbIX NpousseaeHnin (cT. 1293 K PO);

- OCyLWecCTB/ieHNne npaB aBTOPOB, WCMOSHWUTENEen, usrotosutenem @GoHOrpamm u
ayanmoBu3yasibHbIX MNPOU3BEAEHUA HA MOJSlydeHue BO3Harpa)kaeHusi 3a BOCnpousBeaeHune
¢doHOorpamMm 1 ayamoBusyanbHbIX NPpOMU3BEAEHUIN B INYHbIX Lensax (CT. 1245 K PO);

- OCyllecTBNleHMe npaB WCNOJIHUTENEeN Ha noJlyYeHMe BO3HarpaxaeHus 3a
nybnmnyHoe ucnonHeHne, a Takxe 3a coobuweHue B 3pup mam no kabento ¢oHorpamm,
onybnuMKoBaHHbIX B KOMMepyecknx uenax (cr. 1326);

- ocyLllecTB/eHNne npas N3roToBUTENEN doHorpamm Ha rnosiyyeHue
BO3HarpaxaeHums 3a nybnuyHoe MUCNonHeHue, a Takxe 3a coobuweHune B adup mnm no
kabento ¢doHorpamMm, onyb/IMKOBaHHbIX B KOMMep4yeckuXx uensax (ct. 1326 MK PO).

PaHee cT. 44  30All ykasbiBasa, 4YTO oOpraHuMs3auun, ynpasnswouwme
UMYLLLECTBEHHbIMW MNpaBaMM HA KOJIJIEKTUBHOM OCHOBE, MOryT CO34aBaTbCH, Koraa
npakTMyeckoe OCYyLLeCTBIEHME WMYLLEeCTBEeHHbIX NpaB B WHAMBUAYaANbHOM nopsake
3aTpyAHUTENBHO.

3akpennsfsa ucyepnbiBaowmMi nepedeHb B N. 1 cT. 1244 TK P®, 3akoHopaTenb
CYLLEeCTBEHHO COKpaTun KoONMn4yectBo cdep, B KOTOpbIX AOMNyckKaeTcs "paclimpeHHoe
KONNEKTUBHOE ynpasneHue", T.e. BO3MOXHOCTb CHOpoB AN BCeEX aBTOPOB U WHbIX
npasoobnagartenenm COOTBETCTBYIOLWEN KaTeropunm. Tak, Hanpumep, M3 nepedyHs cdep

OKasanocb WCKI4YeHo "penporpadunyeckoe BocnpoudBeaeHne", B pe3ynbTaTe 4ero



nony4yaeTcs, 4To Kaxaas 6ubnuoteka wnNM KWHOW Bnageney KcepoKonupoBasbHOMO
YCTPOMCTBA AO0/MKHbI 6yayT 3aknto4vaTb AOroBOpbl HenocpeacTBeHHO C obnagatensamu
NUCKTIOUYNTENBbHbBIX NPAaB Ha Ka)Aoe M3 KCepoKONMpyeMbiX NponsBeaeHnn <46>.

<46> Uwut. no: bnusHey WN.A. V3MeHeHWe npaBOBOro perysnpoBaHUSA BOMPOCOB

aBTOPCKMX N CMeXxHbIX npas // 3akoH. 2007. N 10. C. 35.

FocypapcTBeHHast akKkpeauTaums  OCYyWecTBAsieTCs Ha OCHOBEe  MPUHLUMMNOB
OTKPbITOCTM  npoueaypbl W ydeTa MHEHUS 3auHTEepecOBaHHbIX Nuu, BK/IO4as
npasoobnapgatenen. YcnoeBmsa M Nopsaok NpoBeaeHus rocyAapCTBEHHOM akkpeauTauuu
opraHmsauum  onpegenstotca  [lonoXeHMeM O  rocyAapCTBEHHOM — akkpeauTauuu
opraHm3auum, OCYLLeCTBASIWMX KOJUTEKTUBHOE YyrnpaBneHWne aBTOPCKUMMWU U CMEXHbIMU
npasamu, yTB. lNocTtaHoBneHuem lpasutenbctBa PO ot 29 gekabps 2007 r. N 992 "O6
yTBepXaeHun  TonoXeHns O  rocyAapCTBEHHOM  akKpeauTauum  OopraHusauumn,
OCYLLEeCTBASKOWMX KONNEKTUBHOE YrnpaB/ieHne aBTOPCKUMU U  CMEXHbIMM npasBaMn"
(nanee - MonoxeHwue).

AkKkpeauTauuto nposoauT deaepanbHbli  opraH  UCNOMHUTENbHOW  BNacTy,
OCYLLECTBAALWMA (PYHKUMN MO KOHTPOMO M HaA30py B cdepe aBTOPCKOro npasa M
CMEeXHbIX npas.

FocyaapCcTBeHHas akkpeauTauusi Ha OCywecTBeHne AesTeNnbHOCTU B KaXXAOW U3
chep KONMEeKTUBHOrO ynpaBfieHUsl, yKasaHHblX B N. 1 cT. 1244 TK P®, moxeTr 6biTb
nosy4yeHa TONIbKO OAHOW oOpraHm3aumen No ynpaBfeHUo MnpaBaMn Ha KOJTEKTUBHOWM
OCHOBe.

OpraHusaums no ynpasneHuto NnpaBaMm Ha KONEKTUBHOM OCHOBE MOXET MONYy4YUTb
rocyAapCTBEHHYK aKKpeauTauuilo Ha OCyLWeCTB/ieHne AesdATeNbHOCTUM B OAHOW, ABYX WU
6onee cepax KONNEKTUBHOIO yrpaBfeHns, YKa3aHHbiX B M. 1 CcT. 1244 TK PO.

FocypapcTBeHHas akkpeauTaums npeaoctaBrisieTcs:

- Ha 5 neTt - gnga opraHusaumin, akkpeanTyeMblX BNepsble;

- Ha cpok oT 5 po 10 ner - Ans opraHuM3auuin, akKpeaAUTOBaHHbIX paHee U He
MMEBLLUNX 3aMeYaHU K CBOEN AeSATeNbHOCTU CO CTOPOHbI KOHTPONMPYIOLWMX OPraHoB.

MHdopMaumsas o6 akkpeaMTOBaHHbIX OpraHmsaumsax U o6 OT3biBE akKkpeauTauuu
pa3MellaeTcsa ynoJHOMOYEHHbIM OpraHoM Ha ero oduumnanbHOM canTe B ceTn NHTepHeT.

Mo OTHOWEHUIO K AeATeNnbHOCTU aKKpeAUTOBAHHOM OpraHm3aumu He NPUMEHSITCS
OrpaHuyeHuns, npenycMoTpeHHble aHTUMOHOMNObHbIM 3aKOHOAATEIbCTBOM.

Hanunune akkpeAuTOBaHHOM OpraHuM3auum He npenaTCcTBYeT CO34aHuIo APYruX

OopraHm3auuin No yrnpasneHnto nNpaBaMn Ha KOJIJIEKTUBHOW OCHOBE, B TOM 4yucne B cdepax



KONNEeKTUBHOIo ynpaBfieHUs, yKas3aHHbiXx B N. 1 cT. 1244 K P®. Takue opraHumsaumu
BMNpaBe  3aK/jl4yaTb  AOroBopbl C nonb3oBaTensMuM  TOMIbKO B NHTepecax
npasoobnagartenen, nNpeaoCTaBMBLUMX MM MOJIHOMOYMS MO YMpaBfeHUK npaBaMu B
nopsiake, NpeaycMoTpeHHoM n. 3 cT. 1242 K P®. [laHHOe nono)XeHue B MosIHOM Mepe
noATBEPXAAETCH CyllecTBytowen cyaebHom NnpakTUKon.

PAO obpaTtunocb B apbuTpaxKHbi Cya C MCKOM K HEKOMMep4yeCKOMY MnapTHepCTBYy
"O6bwecTBO aBTOPOB M MHbLIX MNpaBoobnagartener NO KOMNEKTUBHOMY YrMpaBleHUo WX
npasamn POAM" (panee - HI "POAM") o 3anpeweHnn HIT "POAI" coBepwaTb AENCTBUS
NoO ynpaB/iEeHUD Ha KONNEKTUBHOM OCHOBE MMYLLECTBEHHbIMW MpaBaMu aBTOPOB M UHbIX
obnapaTtenen aBTOPCKUX Mpas.

OTka3biBas B yAOB/ETBOPEHUU UCKA, apbUTpaXKHbIN Cy[ yKasan, 4To AoMNycKaeTcs
co3JaHue TakuX OopraHusauuin HernocpeacTBEeHHO obnagaTenssMuM aBTOPCKUX M CMEXHbIX
npas. OpraHusauum AenUCTBYIOT B npeaesiax nosyyYeHHbIX OT HUX MOJIHOMOYMIA HA OCHOBE
yCTaBa, yTBepXX4aemMoro B nopsake, yCTaHOBNEHHOM 3aKOHOAATENIbCTBOM.

OTMeHs4 pelwleHne No aeny, anennsaunoHHbIM Cya UCXoAWUN U3 crieaytowero.

PAO, cozpaHHoe B 1993 roay, cornacHo ycrtaBy, obnagaer Mo/IHOMOYMSIMU Ha
KONNEKTUBHOE  yrnpaBieHue NMYLLLECTBEHHbIMU npasamMum  aBTOpPOB n NHbIX
npaBoobnagatenen aBTOPCKUX nNpas nNpu nybaM4yHOM UCMONMHEHUM, Nnepeaayde B 3dup 1 no
kabento, BOCNpON3BEAEHUN NYTEM MEXAaHUYECKOW, MAarHUTHOM U MHOM 3anunucu, AoBeAEHUN
npousseaeHnin Ao Bceobwero ceeaeHus, BKAOYEeHUN 06HapoAOBaHHbLIX NPOU3BEAEHUN B
COCTaB ayaMoBM3yasbHbIX NMPOM3BeAeHUA U UX NYBINYHOM UCNOMHEHUU Ha TeneBUAEHUN,
penpoayumMpoBaHnmn, TUpaxXmnpoBaHUU NMpomn3BeaeHUn U306pasnTenbHOro U AeKopaTUBHO-
NPUKNAAHOMO WCKYCCTBA W MNPOMbIWAEHHOCTM, BOCMPOU3BEAEHUN ayAMOBU3YasbHbIX
Npou3BeaeHUin Uan 3ByKo3anmcen npomsBeaeHnUn B TNYHbIX LensxX.

HM "POAMN" cosgaHo B 2003 roay. B cooTBeTCTBMM C e€ro ycTaBOM OTBETUYMK
obnagaeTt NoO/IHOMOYMAMUK, YKa3aHHbIMKU B ycTaBe ucrua - PAO.

KaccaumoHHass WHCTaHUMSA YyKasana, 4TO 3aKoH JornyckaeTr co3aaHue nmbo
OTAENbHbIX OpraHu3aunim No pas/InyHbIM NpaBaM M pas/iMYHbLIM KaTeropmsam obnapatenemn
npas, NMb60 opraHusauumn, ynpasnsoWMX pas/MYHbIMWU NpaBaMuM B MHTEpecaxX pa3HbIX
KaTeropuin obnagartenen npas, M60 OAHOM OpraHM3auun, OA4HOBPEMEHHO YyNpaB/isaloLen
aBTOPCKMMU U CMEXHbIMU MpaBamu.

C y4yeTOM  WM3N0XEHHbIX 06CTOATENbCTB  MNOCTAHOBAEHMEe  apbuTpaxkHoro
anennsaumMoHHoro cyaa 6bi10 OTMEHEeHO C OCTaBNieHMEM B Cuiie pelleHns apbuTpa)kHOoro

cyda nepBon MHCTAHUUKN <47>.



<47> loctaHoBneHne denepanbHOro apbutpaxHoro cyaa MoCKOBCKOro okpyra oT
30 mapTta 2005 r. N KIr'-A40/813-05.

MpaBoobnagartesnib, He 3aK/IOYUBLUMIN C aKKpeaUTOBaHHOM OopraHuM3aumen 4orosopa
0 nepenaye NnoJIHOMOYMM MO ynpaBAEHUIO NpaBaMu, Bnpase B 060N MOMEHT MOJIHOCTbIO
WM 4YaCTUYHO OTKasaTbCs OT ynpaB/eHUst 3TOW opraHumsaumen ero npasamu. [nsa 3Toro
OH [0/1KEH NMUCbMEHHO YBEAOMUTb O CBOEM pEeLUeHUN aKKpeaUTOBaHHYH opraHm3auuto. B
cnydyae ecnu  npasBoobnapgatenb  HaMepeBaeTCsa  OTKasaTbCA  OT  ynpasiieHus
aKKpeaAuUTOBaHHOW opraHm3aumen TONIbKO YacTblo aBTOPCKUX WKW CMEXHbIX npas n (unu)
06bEeKTOB 3TUX Npas, OH AO/HKEH NpeacCTaBUTb €W nepedeHb TaKMX UCKYaeMblX Npas 1
(nnn) obbveKkTOoB.

Mo wnCTeyeHMM Tpex MecsaueB CO AHSA MofnyydyeHus OT npaBoobnagartens
COOTBETCTBYHOLWEro yBeAOMNEHUS aKKpeaAWTOBaHHas opraHm3aumsa obsizaHa WCKIYUTb
yKasaHHble UM npaBa U (Mnu) obbekTbl M3 AOrOBOPOB CO BCEMM MNOSb30OBATENSAMU U
pasMecTuTb WHdopMaunto o6 >ToM B 06WenoCTyNHON MHMOPMALMOHHON CUCTEME.
AKKpeauToBaHHas opraHusauus obssaHa yniaTuTb npaBoobnagartento npuymTaroeecs
€My BO3HarpaxzaeHuwe, Tnofy4YeHHoe OT nosib3oBaTesied B COOTBETCTBUM C paHee
3aK/IIO4YEHHbIMWU 40roBOpaMn, U NpeacTtaBuUTb COOTBETCTBYHOWMIKM oTyeT (ab3. 4 n. 4 crT.
1243 TK PO).

AKKpeauToBaHHas opraHusauusa obsszaHa MpuUHUMaTb pa3yMHble UM A0CTaTO4YHble
Mepbl MO YCTaHOBAEeHWK nNpasoobnagartenen, UMewWMUX MNpaBO Ha NosyyeHue
BO3HarpaxaeHusi B COOTBETCTBMU C 3aK/IHOUYEHHbLIMW 3TOW OpraHum3aumen NNUEH3UOHHbIMU
AOroBopamMm M [OroBopamMu O BbinsaTe BO3HarpaxaeHus. EcinM MHoOe He ycTaHOBMEHO
3aKOHOM, aKKpeaMTOBaHHas opraHumsauusl He BnpaBe OTKasaTb B NMpuUeMe B YSIeHbl 3TOM
opraHusauum npasoobnagaTtento, MMeKLWeMy NpaBo Ha MONydYeHWe BO3HarpaxaeHus B
COOTBETCTBMM C 3aK/IHOYEHHbIMW 3TOM OpraHm3aumen NUULEH3NOHHbIMM [0roBOpaMn WU
A0roBopamMum O BbinsiaTe BO3HarpaXxKaeHus.

OAHOM M3 OCHOBHbIX (MYHKUWMA akKpeaUTOBaAHHbLIX OpraHuM3auum asnseTtca cbop ¢
nonb3oBaTenem W pacnpegesneHne BoO3HarpaxaeHus 3a nNybnuMyHoe UCnonHeHune
¢doHOorpamMmmbl, onybaMKOBaAaHHOM B KOMMeEpYeCKMX LensX, a Takxe 3a ee coobueHune B
3pup wnm no kabenw (ct. 1326 K P®). C6op, pacnpepeneHne wn BbiNaaTta
BO3HArpaxKaeHust WUCNOAHUTENsM U  U3roToBuTeNsSM ((OHOrpamMMm 3a WCNONb30BaHue
¢doHorpamMm, onybnmMKOBaHHbLIX B KOMMEpPYECKUX LensiX, rnpoBoAsTCS B COOTBETCTBUU C
MpaBunammn, yTBepxXaeHHbIMK ocTaHoBneHuem lMpasutenoctea PO ot 29 aekabps 2007

r. N 988 "O6 ytBepxaeHuu lNpasun cbopa, pacnpeaseneHns U BbinaaTbl BO3HarpaxaeHus



UCMONHUTENSIM U M3rotoButTensaMm  ¢GoHoOrpaMM 3a  WUCMOSAb30BaHMe  (OHOrpamm,
ony6MKOBaHHbIX B KOMMep4Yecknx uensax".

MnatenbwmkaMm BO3HarpaxaeHus 3a nybnnyHoe wucCnonHeHne QoHorpamMm
ABNATCA  topuanyeckme nuua  unm - pusnyeckme uvua - MHAMBUAYaAJSbHble
npeanpuHUMaTenun, OcCYLeCcTBASWME WM opraHusyrowme nybamyHoe WCnoSHeHne
¢doHOrpaMM C NOMOLLBbKD TEXHUYECKUX CpeacTB B MecCTe, OTKpPbITOM s cBo60AHOro
noceweHms, wnu B MeCTe, rae npUCYTCTBYET 3HauyuTenbHOEe 4uCI0 Uy, He
npuHagnexawmx K o06blMHOMY Kpyry CeMbW, He3aBUCMMO OT TOro, BOCMPUHUMAETCH
doHOrpamMmma B MecTe ee WCMNONIHEHUA WAM B APYroM MecTe OAHOBPEMEHHO C ee
NCMOSTHEHNEM.

MnatenbwmkaMm BO3HarpaxaeHuss 3a coobuieHne doHorpamMm B 3pup mam no
Kabento saBNATCA opraHusauum 3pUpHOro nnm KabenbHOro BellaHus, oCyLwecTBAsawWmne
nepegavy oHorpamMm no pagmo unum no TeneBnaeHnio nMbo nx peTpaHcasaumio.

Tak, PAO obpaTtmnacb B cya € MCKOM K K. 0 B3bICKaHUMN AEHEXHOMW KOMMNeHcaunm 3a
HapylweHne aBTOPCKMX nMpaB, COCMAaBWUCb Ha TO, 4yto 17 okTa6ps 2004 ropga B
noMeLWeHUNn pecTopaHa, B KOTOPOM OTBeTYMLA OCYyLLecTBAseT npeanpuHUMaTeNbCKYH
AesaTenbHOCTb, 6bln NYy6/IMYHO UCMNOMHEHbI MYy3blKasibHble NMPOM3BEAEHUS, COCTOosIWME B
nporpaMmmMHblix 6nokax paavo "EBpona [nwoc", 6e3 Hagnexawero odgopMieHus
cornaweHmsa C aBTopaMuM  WUCNONAb3YEeMbIX MPOM3BEAEHWUN, 4YeM HapyleHbl UX
NCKIOUYNTENbHbIE NMYLLLECTBEHHbIE NpaBa.

OTKa3sblBass B yAOBNETBOPEHUN 3asIBIEHHbLIX UCKOBbIX TpeboBaHWI, Cya npuwen K
BbiBOAY O TOM, 4TO K. He OCyLlWecTBASNOCb He3akoHHoe nybnunyHoe wucnosHeHune
My3blKasbHbIX MPOM3BEAEHUN, MOCEeTUTENsIM pecTopaHa nuwb 6blna npefocTtaBneHa
BO3MOXHOCTb MPOCNYyLWNBaHNA NporpaMmMbl 3(PUPHOro BewaHusa paguoctaHumu "EsBpona
Mnwoc".

CynebHag konnernst no rpaxxgaHckum aenam BepxosHoro Cyaa P® ykasana, 4To
ny6nnyHbIN nokas, nybanyHoe mMcnonHeHue unm coobuieHne ans Bceobuiero ceeaeHus -
3T0 nbon nokas, MWCnosiHeHMe wunnm coobuieHne npousseaeHur, GOHOrpamm,
MCNO/THEHWI, MOCTAHOBOK, nepeaayd opraHusaunn apupHoro mnm kabenbHOro BewaHus
HenocpeACTBEHHO NMB0O C MNOMOWbLID TEXHUYECKUX CpeacTB B MecTe, OTKPbITOM ANs
CBOBOAHOro MoceleHns, Uan B MecTe, rae npucyTCcTByeT 3HauuTesSibHOe YMCIO0 UL, He
npuHaanexawmx K obblYHOMY Kpyry CemMbW, HEe3aBMCUMO OT TOro, BOCMPUHMUMAIOTCH KU
npousseaeHnsi, @OHOrpamMmbl, WCMNOSIHEHUSA, TMOCTAaHOBKMW, MNepeaaym opraHumsaumi
3(pupHOro wmnm kabenbHOro BelwaHWss B MecTe MX coobuweHus waum B APYroM MecTe
OAHOBpPEMEHHO C coobuweHneM npousseaeHun, GOHOrpamM, WUCMNOSIHEHMIK, MNOCTAHOBOK,

nepenayd opraHusaumii aMpHOro nnm kabenbHOro BelwaHus.



Mepenaya opraHusaumm 3dUpHOro nnm KabenbHOro BewaHus SBNSeTcs 06bekToM
CMEeXHbIX MpaB TakKuMX opraHusauuin. Mcnonb3oBaHMe MWCMNOSHEHUSA AOMyCKaeTcsa npum
YCNOBUM  BbINAATbl  UCMOMHUTEND  BO3Harpa)kaeHus. MpaBo Ha  nony4yeHue
BO3HArpaxaeHust  9BNsieTC  HeOTbeM/IEMOM  4acCTbld  UCK/KUYUTENBHOrO  rnpasa
WUCMONHUTENS Ha MWCNOoSib30BaHME WCMOSIHEHUS, U HEBbINOSHEHME 3Toro TpeboBaHus
AOJ/IDKHO KBannUMUUMpPOBATbCSA KaK HapyLUeHMe CMeXHbIX Npas.

Takmm ob6pa3oMm, K Nyb6AMYHOMY WCMNOMHEHUIO MY3blKasbHbIX MPOM3BEAEHUN
oTHocuTcs noboe coobuieHne nepenad opraHm3auuin 3UPHOro BellaHus, BKIOYAKOLWMX
AaHHble npou3BefeHunsl, B MecCcTe, OTKpPbITOM Ans cBO6OAHOr0 MocCeleHnsi, KOTOpbIM
SABNSAETCA U pecTopaH.

Kak ycTtaHoBWA cya, TpaHoasauus nepepad  pagumoctaHuum "EBpona lMnwoc”
OoCyllecTBAsSlaCb B MOMELLEeHUM pecTopaHa C WUCMOoNb30BaHMEM TeXHUYEeCKUX CpeacTts
(My3bIKanbHOro LEeHTpa) He ANns JIMYHOro, a A4S KOJJTIEKTUBHOIMO NMPOCNYLUMBAHUA.

Cya He NMpuHSA BO BHMMaHWe TO 06CTOATENbCTBO, YTO Ny6/MYHOE MCNOAb30BaHUe
OTBETYMKOM My3blKasSibHbIX MPOMU3BEAEHWUIN, TpaHCAMpyeMbiX pagunocTaHumen "EsBpona
Mnioc", 6e3 3akn4vYeHUss COOTBETCTBYHLWMX [AOrOBOpPOB C aBToOpamMu, SBNSeTcs
HernpaBOMEpPHbIM.

Ha ocHoBaHuM wu3noxeHHoro CyaebHasa Konnernss no rpaxaaHCKUM aenam
BepxosHoro Cyaa P® onpeaenvna Aeno HanpasBuTb B Cy[ MNepBOM MHCTaHUMW Ha HOBOeE
paccMoTpeHune <48>.

<48> Onpepenenne CyanebHon KonnerMn no rpaxnaHcKkMMm pgenaMm BepxoBHOro
Cyna PO ot 10 anpenga 2007 roga N 42-B07-4.

2.6. CBo6oaHOE NCMONb30BaHME NPOU3BEAEHUN

PaHee pencreoBaBllee 3akoHoAaTenbCTBO (4. 1 N. 3 cT. 16 30AIll) ycTaHaBnmuBano
npaBwna0, U3BECTHOE KaK "nMpuHUMN ncuyepnaHusa aBTopckux npas" (anrn. - "exhaustion",
HeM. - "Erschopfung"). CMbicn npuHUMNA CBOAMACA K TOMYy, 4YTO pacrnpocTpaHeHue
3K3eMMNISpoB MNpPOM3BEAEHUS MOI/I0 ocywecTBnsaTbcss 6e3 cornacms aBtopa wn 6e3
BbINAaTbl My aBTOPCKOro BO3HArpaXxaeHus, ecnm aK3eMnaspbl Npou3BeaeHuns:

- 6611 NpaBoMepHO oNybsIMKOBaHHbIMKU, TO eCTb 6biM BbiNyLWeHbl B obpalieHue ¢
cornacms  aBTopa B KOJMYeCTBe, [AOCTAaTOYHOM Af1s9 YAOB/ETBOPEHUS  pPasyMHbIX
notpebHocTen nybnukn;

- 6bIIM BbINyLWEHbI B 06palleHne NocpeacTBOM UX NPOAAXM.



B K P® npuHUMn wucyepnaHMa aBTOPCKMX TMpaB COXPaHEH C HEeKOTOpbIMU
n3MmeHeHmamu. CornacHo ct. 1272 'K P® pacnpocTpaHeHune opurmHania uin 3K3eMnispos
npousseaeHns ponyckaetrca 6e3 cornacusa npasoobnagatensds m 6e3 BbinaaTbl eMy
BO3HArpaxaeHuss npuv yCcrioBUW, UTO OpPWUrMHaN WX 3K3eMnasapbl  MpPaBOMEPHO
onybnMKOBaHHOIro npou3BeAeHns BBeAeHbl B IpaXXAaHCKUM 060pOoT Ha Tepputopumn
Poccuiickon ®depepaunm nyteM MX MPOAAXU UM UHOIO OT4vyxaeHus. B otnuume ot K
PO, no 30All npuvHUMN ucyeprnaHug aBTOPCKUX MNpaB MNPUMEHSANCHA, €C/In 3K3eMnnsapbl
npousseaeHns 6biin BbiNyweHbl B obpalleHne ToNbKO NOCpeaACcTBOM UX NPOoAaXu, TO eCTb
BO3Me34HOW nepefaym npasa CO6CTBEHHOCTU Ha HUX.

TakuMm ob6pasom, no pgencreytowemy [K PO ponyckaerca pacnpocTpaHeHune
opurnHasna wan 3K3eMnaapoB npousseaeHns 6e3 cornacumsa npasoobnapatens m 6e3
BbINNaTbl €My BO3HArpaxzaeHus npu cobnoaeHnmn apyx yCloBUI:

- npousBeneHne 6bI10 NMpaBoMepHO onybnukosaHo. lMpun 3TOM onybnmMkoBaHueM
(BbIMYCKOM B CBET) SBMSETCA BbIMyCK B obpalleHne 3K3eMnaspoB NpousBeaeHus,
npeacraBnsowmx cobon Konuwo npousBedeHns B Nwbon MaTepuanbHonm dopme, B
Konn4yectee, AOCTAaTOYHOM ANs YAOBAETBOPEHUS pas3yMHbIX MoTpebHocTen nybnmku
ncxoas M3 xapakrtepa npousseneHus (ct. 1268 MK PO). MNMpousBeaeHne Takxe cyMTaeTcs
BrnepBble obHapoaoBaHHbIM nyTemM onybnukoBaHuss B Poccuiickon ®depepaumun, ecnm B
TeyeHue TpMauaTn AHEen nocsie AaTbl NepBoro onybinMKoBaHUs 3a npeaenaMmn Tepputopum
Poccuiickon ®epepaumm oHO 6bI10  onybnmMkoBaHO Ha Tepputopun  POCCUMNCKOWM
Q®epepauunn (n. 2 cT. 1256 TK PO);

- OpUIrMHanM WNN 3K3eMnaspbl npoussBeaeHns 6binn BBeAEeHbl B pa)KAaHCKUMN
obopoT Ha Tepputopum Poccunckon depgepaumm nNyTem UX NpoAaXu WM UHOrO
oTUyXaeHuns. B 4acTHOCTM, BBeAeHMEeM B rpaxaaHCKkun o060opoT cuuTaloTCa:
N3roToBSIEHUE, MPUMEHEHME, NpeasioXKeHNe 0 Npogaxe, npogaxa u T.4.

Ecnn 3T ycnosua cobntogerbl, ToO gasbHenwee pacnpocTpaHeHue opurnHana mnm
3K3eMMNsipoB NpousBeneHnss BO3MOXHO 6e3 cornacmsa npasoobnagatensa u 6e3 BbinaaTbl
€My BO3HarpaxzaeHusl, 3a UCKYEeHMEM ciydad, npeaycMoTpeHHoro cT. 1293 Koaekca,
3aKpennsauwen npaso cneaoBaHus.

OHO oO3HayaeT npaBO aBTOpa OpuUrMHana npousBeaeHuns un3obpasnTesibHOro
NCKYCCTBa Ha NoslydeHue OT npoAasua BO3HArpaxaeHus B BMAE NPOLEHTHbIX OTYUCNEHUN
OT UEeHbl rnepenpoaaxu npu Kaxaon nybnuyHom nepenpoaa)e COOTBETCTBYHOLLENO
opurnHana, B KOTOpPOW B KayecTBe npogaBua, nokynatens wuauM nocpefHuka ydyacTByeT
ranepes mn306pasnTesibHOr0 MCKYCCTBA, XYAOXECTBEHHbIM CafioH, MarasuH WM UHas

nonobHas opraHusayms.



Opyrne orpaHu4yeHuns aBTOPCKMX MpaB BblpaXalwTCsa B MpaBe TPeTbUX uy
OCYLLECTBNATbL UCNONb30BaHMe npousseaeHunn 6e3 cornacns mx aBTopos M 6e3 BbiNaTbl
aBTOPCKOro BO3HarpaxaeHus. B HeKOTOopbIX Cnydasx TakKoe MpaBO COMpoBOXAaeTcs
06s3aHHOCTbLIO (HanpuMmep, Nonb3oBaTeNb AO/IKEH YKa3biBaTb MCTOYHUK 3aMMCTBOBAHUSA).

[encTBytoulee 3aKOHOAATENLCTBO YCTaHaBNMBaET U3bATUS U3 aBTOPCKOro rnpasa B
3aBUCMMOCTWU OT BuAa nNpousBeneHms n oT cnocoba ero MCNOMb30BaHUS.

PaccmoTpuM cnydam csoboagHoOro ncrnonb3oBaHusa (6e3 cornacus aBTopa UM UHOIMO

npasoobnagatens n 6e3 BbiNnaTbl BO3HArpaXxaeHus) nponsBeaeHun.

CeobogHoe BOCnpounsBeaeHne npon3segeHnd B J1MYHbIX LUENAX

CornacHo c1. 1273 TK PO® ponyckaetca 6e3 cornacmsi aBTopa WM WMHOroO
npasoobnagatens m 6e3 BbiNNaTbl BO3HArpaaeHuUs BOCMpoM3BeAeHWe rpaKaaHWHOM
NCKNIOUYNTENBHO B JIMYHbIX LenigX NpaBoMepHO 06HapoA0BaHHOMO NpPoOU3BeAEeHMUS.

He ponyckaetcs (3anpelwaeTtcsa):

- BOCNpou3sBeaeHne rnpomsBeaeHuUn apxmTekTypbl B opMe 34aHNIM U aHaNOrMYHbIX
COOPYXEHWUI;

- BocrnpousseaeHme 6a3 gaHHbIX UM NX CYLLECTBEHHbIX YacTen;

- BOCnpou3sBeneHne nporpamMm and 2BM, kpome cny4yaeB, NpeayCMOTPEHHbIX CT.
1280 Kopekca;

- penpoayumpoBaHue (n. 2 ct. 1275 'K P®) KHUM (MNOSHOCTbIO) U HOTHbIX TEKCTOB;

- BUAeo3anuncb ayamoBm3yanbHOro NponsBeaeHus npu ero nybamMyHoM UCNOTHEHUN
B MecCTe, OTKpbITOM ans cBoboaAHOro noceweHus, Wanm B MecTe, rae NpucyTcTeyeT
3HauUUTENbHOE YNCNO0 NN, He NpuHagnexawmnx K 06blHHOMY Kpyry CEMbM;

- BOCMpousBeaeHue ayanoBu3yanbHOro npousseaeHus C NOMOLL IO
npodeccmoHanbHoro o6opyAoBaHUS, He npeAHA3HAaYeHHOro As9 WCNoSb30BaHUA B
AOMaLHNX YCNOBUAX.

MepeyncneHHble oOrpaHuMyeHusa (3anpeweHns) Ha nNpakKTUKe O4YeHb C/0XHO
peanu3oBaTtb. Kak, Hanpumep, MOXHO NPOKOHTPONMPOBATb penpoayunpoBaHue
(KkcepokonMpoBaHWE) KHUI M HOTHbIX TeKCToB? Kpome TOro, Hu4Yero He CKasaHo o

NnpaBOBbIX NOCNEACTBUAX HecobntoaeHms YKa3aHHbIX 3aMnpeToB.

CBoboaHoe ncnonb3oBaHue nponsseneHns B MHOOPMaLUNOHHbBIX,

Hay4YHbIX, YYEOHbIX UNU KYJIbTYPHbIX LENsx



B cooTBeTcTBMM CO CT. 1274 TK PO, gonyckaetcs 6e3 cornacmsa aBtopa WanM MHOro
npasoobnagatens n 6e3 BbiNsaTbl BO3HarpaXxaeHus:

- uUMTMpOBaHMe B OpuUrnMHane W B TMepeBoAe B HAYYHbIX, MOJEeMUYECKUX,
KPpUTUYECKUX nnu WH(POPMALMOHHBIX  Uenax npaBoMepHO 0bHapoaoBaHHbIX
npousseaeHuni B obbeme, onpasAaHHOM Lenbro LUTUPOBaAHUS, BKOYas
BOCMpou3BeAeHNne OTPbIBKOB M3 ra3eTHbIX M XYPHanbHbIX CcTaTten B ¢dopme 0630poB
neyaTu;

- MCNONb30BaHWe npaBoMepHO O6HApOAOBaAHHLIX MNPOU3BEAEHMM U OTPbIBKOB U3
HUX B KayecTBe WANOCTpauMi B M34aHUAX, pagvo- U Tenenepefadax, 3BYKO- WU
BMAeo3anncax yyebHoro xapakrtepa B o6beMe, onpaBaaHHOM NOCTaB/IEHHON LEeNbio;

- BOCrnpousBeaeHmne B npecce, coobuweHne B 3dmp mnm no kabenwo npaBoMepHO
onybnuMKOBaHHbIX B raserax WINM XypHanax cratel no TeKylWMM 3KOHOMWUYECKUM,
NOAUTUYECKUM, COuManbHbIM U PeMrmo3HbiM BOMpoOCaM WM nepefaHHblX B 3dup
Nnpou3BeAeHUI TaKoro e XapakTepa, B Cny4yasx, Korga Takoe BOCMpou3BedeHue Wunu
coobueHune He 6bIS10 cneunanbHO 3anpeLleHo aBTOPOM UK MHbIM NpaBoobnagatenemM;

- BOCnpou3BeaeHne B npecce, coobuweHne B adup mnm no kabenwo nybnunyHo
NPOMU3HECEHHbIX MOJUTUYECKUX peder, obpalleHuni, AOKNaA0B M APYrUX aHasnornyHbIX
npousseaeHnn B ob6beMe, onpaBaaHHOM WHMOPMaUMOHHOM uenbto. [lpn 3TOM 3a
aBTOpaMu Takux Npomn3BeaeHUn COXpaHseTcsl NpaBo Ha nx onybnnkoeaHne B cbopHMKax;

- BOCnpouseeaeHne nnm cooblieHmne ansa sceobulero ceefeHms B 063opax TeKyLwmx
cobbITU cpeactBamMu otorpadmun, KMHemaTorpadpum, nytem coobweHns B acump uam no
kabento npousBeaeHUNn, KOTOpble CTAHOBATCS YBUAEHHbIMWU WU YCNbIWAHHLIMU B X0A4€e
Takunx cobbiTnii, B 06beMe, onpasaaHHOM MHPOPMALMOHHON Lenbio;

- BocrnpouseeaeHue 6e3 nssnevyeHmns nNpmbbinm penbedHO-TOYEYHbIM WPUPTOM UK
ApPYrMMK  cneumanbHbiMM  cnocobamMu  Ansg  cnenbiXx MNpaBOMEPHO ONyb6nMKOBaHHbIX
npousBeaeHnin, KpoMe Mpom3BeAeHUN, CheuuanbHO CO34aHHbIX ANsi BOCNpoOU3BeAeHUS
TakmMu crnocobamu.

Henb3s He 06paTuUTb BHMMaHME Ha WU3MEHEHWUS, KOCHyBlUMecs 6ubnuotek n mux
nonb3osatenen. bubnnotekn no-npexHeMy MOryT npeaocTaBfsiTb  3IK3eMMSapbl
npousseaeHnin (NpaBoMepHO BBeAEHHble B rpaxXAaHCKMin 060poT) BO BpEMeHHoe
6e3Bo3Me3gHoe nosb3oBaHue (n. 2 cT. 1274 TK P®). Takoe nonb3oBaHWe AonyckaeTcs
6e3 cornacus asTopa waM MHOro npasoobnagatens u 6e3 BbiNNaTbl BO3HArpaAaeHus.
OaHako 3K3eMnnispbl  MNpou3BeAEeHUW, BblpaXeHHble B uudposon dopMme, MoryT
NnpenocTaBNATbCA TOMbKO B MOMeweHuax 6umbnnotek npu  yCrioBUM  UCKIKOYEHUS
BO3MOXHOCTM C€O34aTb KOMMW 3TUX nMpoumsBeaeHun B uudposon ¢opme (BUAUMO,

npeanonara€tcdad OTCYTCTBME TEXHUYUECKMX CpPeactB KomnmpoBaHuAa - AONCKOBOAOB,



OTKPbITbIX MNOPTOB W T.4.). Ha npakTuke 3TO oO3HayaeT, 4YTO eCIn MNOoAb30BaTENtO
6nbnmotekn noHagobuTca 3K3eMnnsp npoumsBeaeHuMs B UudpoBon ¢opMe, TO OH He
MOXEeT, KaK paHblle, BOCMNO/b30BaTbCA MAATHLIMU ycayramMm 6MbnmnoTekn - nosyunTb ero
Ha AUCKe, AUCKETe WAW NO 3MeKTPOHHOM noyte. OH MOXEeT BOCMOAb30BaTbCA TaKUM
3K3eMM/IPOM TONIbKO B NMOMeLLeHUN Bnbnmotekn.

Ob6sizaTenbHbIM  YC/IOBMEM MPABOMEPHOCTM  UCMONb30BaHMUSA MPOU3BEAEHUS B
MHMOPMAUMOHHBIX, HAY4HbIX, Y4YE€bHbIX WNN KYNbTYPHbIX LUENSAX SBNSETCS YKa3aHue
WMeHU aBTopa, Npom3BeaeHne KOTOPOro UCMoab3yeTcs, U MICTOYHMKA 3aUMCTBOBaHMS.

be3 cornacusa asTtopa (MHOro npasoobnagartens) opuUrMHanbHOro NMpomM3BeaeHUs U
6e3 BbiNNaTbl €My BO3HarpaxaeHusi AOMNYCKaeTCcs Cco34aHue Mnpou3BeAeHUs B XKaHpe
NnUTepaTypHON, My3blKaslbHOM WKW MHOW napoauvn nnbo B XaHpe KapukaTypbl Ha OCHOBe
apyroro (opurmHanbHOro) NnpaBoOMepHO obHapoaoBaHHOIro nponseeaeHuns "

NCMonb30BaHMe 3TON Napoaun NnMbo KapukaTypebl.

CBo604HOE MCMONb30BaHWE NPOU3BEAEHUS

nyTeM penpoayLMpoBaHus

Moo penpoayumpoBaHmeM (penporpadnyecknMm BOCMNpPOU3BEAEHMEM) MOHUMAETCS
dakCcMMUNbHOE BOCMpoOM3BeAEHUE MNPOU3BEAEHUST C TMOMOLWbIO HO6bIX TEeXHUYEeCKUX
CpeAcTB, OCyLWeCcTBAsSEMOe He B uensax U3gaHus.

PenpoayuupoBaHue He BKOYAeT BOCMpPoOM3BEeAeHNEe MPOom3BeAEeHUS NN XpaHeHne
€ro KOMui B D3NeKTPOHHOW (B TOM uucne B UWMDPOBOMN), ONTUYECKON WU MHOWN
MalmnHouMTaeMon dopme. WCKNYEHMEM HBASETCAS JiMWb COo34aHMe C  MNOMOLLbIO
TEXHUYECKNX CpeaCTB BpPEMEHHbIX KOMWW, NpeAaHa3HaYeHHbIX ANs OoCyWwecTBAeHUs
penpoayumpoBaHus.

CraTtbsa 1275 'K PO ponyckaeT 6e3 cornacus aBTopa uUaM MHOro npasoobnapatens
n 6e3 BbiNnaTbl BO3HaArpaxxaeHusa penpoayumposaHue (noam. 4 n. 1 ct. 1273 TK P®) B
eAVNHCTBEHHOM 3K3eMnnsape 6e3 nisneyeHns npuboiin:

- NpaBOMepHO onybnmnkKoBaHHOro npom3BeneHmns - 6ubnmorekamMm n apxmeamm ans
BOCCTAQHOB/IEHUSA, 3aMeHbl YTPaYeHHbIX UM UCMOPYEHHbIX 3K3EeMMASpOB NPOM3BEAEHUS U
ONS nNpefocTaBNeHns 3K3eMNIsipoB NpoussBeaeHns apyrum éunbnmortekam, yTpaTMBLUMM UX
no Kaknm-nnbo npuynmHam m3 ceonx oHA0B;

- OTAeNnbHblIX CcTaTem U ManoobbLEMHbIX  MpouM3BeAeHUMA,  NpaBOMEPHO
onybnumkoBaHHbIX B COOpHMKAX, raszetax u ApYrmx nepmoanvyecknx UsgaHusiX, KOPOTKMUX
OTPbIBKOB M3  NpaBOMepHO  ONyb/IMKOBaAHHbIX MUCbMEHHbIX Mpou3BeaeHun  (cC

nnncTpaumamm mnm 6e3 unnwctpauun) - 6ubnuotrekamm M apxmpamm NoO 3anpocam



rpaxgaH Ans  MCNoMb30BaHMA B y4debHbIX WMAM  HaydHbIX LUensX, a Takxke
obpasoBaTenbHbIMU YUYpeXAeHUAMN A9 ayAUTOPHbIX 3aHATUNA.

Bo3Bpawasacb K cuTyaumm c 6Gubnumotekamm U UX nNoSb3oBaTeNnsMu, cneayer
noayYyepkHyTb, 4to cT. 1275 TK P® ponyckaetr 6e3 cornacums aBTopa WM MHOMO
npasoobnagatens n 6e3 BbiNsaTbl BO3HarpaXxaeHusi penpoayunpoBaHme:

- TONIbKO OTAESIbHbIX CTaTen U ManoobbeMHbIX MNpou3BeAeHuni, NpaBOMEPHO
onybnumkoBaHHbIX B COOpHMKAX, raszetax u Apyrmx nepmoanvyecknx MsgaHusX, KOPOTKUX
OTPbIBKOB M3  NpaBOMepHO  ONyb/IMKOBaAHHbIX MUCbMEHHbIX Mpou3BeaeHnn  (cC
nnncTpaumaMm nnn 6e3 nnncTpauumn);

- B €ANHCTBEHHOM 3K3eMnnsipe;

- 6e3 nsBneveHmnsa nNpmbbinu;

- M0 3anpocam rpaxaaH - 479 UCNONIb30BaHUSA B YY4EOHbIX MM Hay4YHbIX Lensax.

Mpeanonaraetcsi, 4TO NpWM OTCYTCTBMM XOTA Obl OQHOMO W3 3TUX YC/IOBMW Ha
penpoayumpoBaHune Tpebyertcsa cornacue astopa (MHOro npasoobnapartens) v BbiNnaTa
€My BO3HarpaxaeHus.

Kak u B npeabiaywem cnydyae (cT. 1274 TK P®), obazaTenbHbIM YyCOBMEM
NPaBOMEPHOCTM  TaKOro  WUCMNOJIb30BaHUS  SIBASETCA  yKa3aHMe WMEeHUM  aBTopa,

npou3BeaeHMne KOTOPOro NUCMO/b3YeTCs, U UCTOYHMKA 3aUMCTBOBaHMA.

CB060HOE MCMOMb30BaHNE NPOU3BELEHUS,
NMOCTOSIHHO HaXOAALLErocs B MecTe, OTKPbITOM

ans cBoboagHOro noceweHus

CornacHo cT. 1276 TK P® pgonyckaetrca 6e3 cornacus aBTopa WAM  MHOMO
npasoobnapgatens u 6e3 BbiNNaTbl BO3HaArpakAeHusi Bocnpom3sBeaeHue, coobuieHne B
3¢pup unm no kabento doTorpadmyeckoro NpousBeaeHns, NpousBefeHns apXuUTeKTYypbl
Wnn npousseaeHns mn3o6pasnTenbHOro WCKYCCTBA, KOTOPble MOCTOSHHO HaxoaaTcs B
MecTe, OTKPbITOM Ansa cBob6oAHOro noceweHmsa (Hanpumep, NnapkK, KMHoTeaTp U T.4.).

NcknoueHneMm 4BNgaTCa cnydau, Korga wusobpaxkeHue npousBedeHUst TaKuMm
cnocoboM sBNAETCss OCHOBHbIM O6bEKTOM 3TOr0 BOCMpou3dBeaeHusi, coobuweHnsa B adup
nnun no kabenio nNnbo Korga nsobpaxkeHne NponsBeneHns UCNOoNb3yeTCsl B KOMMepYecKnx

uensx.

CesoboaHoe nybnmyHoe UCrnonHeHne My3blKaabHOro NpoM3seaeHus



Jonyckaetca 6e3 cornacus aBTopa MM MHOro npasoobnapatensa n 6e3 BbiNnaTthbl
BO3HarpaxaeHuss nybnnmyHoe WCNOSHEHME My3blKasbHOro MNpou3BefeHnss BO BpeMs
odnunanbHOM WAN pennuruosHon uepeMoHmn nmbo NOXOpoH B obbeme, onpaBAaHHOM

XapaKTepoM Takon uepeMoHuun (ct. 1277 'K PO).

CBo60oaHOE BOCMNpOM3BEAEHME NPON3BEAEHNS

ONs uenen npaBonpuMeHeHUs

CraTtbsa 1278 'K PO gonyckaeT 6e3 cornacus asTopa wWau MHoro npasoobnagartens
n 6e3 BbiNaaTbl BO3Harpa>xaeHusi BOCNpouseBeaeHne npousBeaeHns A8 oCywecTB/eHus
npoussoacTea no aeny o6 agMMHUCTPaTUBHOM MpaBoOHapyleHuu, ANns npou3BOACTBA
AO3HaHUA, npeaBapuUTEeNbHOro CrieaCcTBUS WM OCYLLUEeCTB/IEHUSA CyAOonpou3BOACTBa B

obbeme, onpaBaaHHOM 3TOM LENbIO.

CeoboaHas 3annucb NpousBeaeHns opraHusaunen apupHoOro BelaHms

B UENAX KPaTKOCPOYHOIro nosb3oBaHUA

CornacHo cT. 1279 'K PO opraHusaumsa apupHOro BelaHmsa snpase 6e3 cornacus
aBTopa unm nHoro npasoobnagatena u 6e3 BbinaaTbl AONOJHUTENBHOIO BO3HArpaXxaeHus
AenaTtb 3anncb B LEeNsX KPpaTKOCPOUYHOro Nosib30BaHMS TOro Npou3BeAeHMs, B OTHOLLEHUN
KOTOpPOro 3Ta OpraHm3auus nonyyduna npaBo Ha coobuweHne B 3dup. Takasa 3anucb
AO/HKHA 6bITb caenaHa opraHusaumen 3puUpHOro BewaHms C NOMOLLbO ee CoO6CTBEHHOro
obopyaoBaHus U Ana cobCTBEHHbIX nepenady.

OpraHmsauns obsizaHa YHUUTOXWUTb TaKyl 3annucCb B TeYeHMEe LecTU MecsiueB co
OHA  ee wu3rotoBneHusi, ecnm 6onee npoAOSIXKUTENbHbIA CPOK He CcorfacoBaH cC
npasoobnagateneM MNM He yCTAHOBMAEH 3aKOHOM. 3anucb MoXeT 6biTb coxpaHeHa 6e3
cornacus npasoobnagartens B rocyaapCTBEHHbIX UM MyHULMMNANbHbIX apXMBaX, €C/n OHa

HOCUT UCKNTHOYUNTENBHO AOKYMeHTaﬂbeIVI XapakTep.

CsoboaHoe BocnpousseaeHue nporpamMm ansa 3BM n 6a3 gaHHbIX.

JekoMmnunnpoBaHue nporpamm ana 2BM

B cootBeTcTtBMM cO cT. 1280 MK P® nuuo, npaBoMepHO Bagetollee 3K3eMisipom
nporpammbl ansa 2BM wunm 3k3emnnapoM 6a3bl AaHHbIX (Nonb3oBaTesnb), Bnpase 6e3
paspeleHnsa aBTopa MM MHOro npasoobnagatens m 6e3 BbiNJaTbl AOMNOJHUTENBHOMO

BO3HarpaxaeHua:



- BHeCTM B nporpamMmy ansa 2BM unu 6a3y AaHHbIX M3MEHEHUS UCKIKYUTENbHO B
uensax nx yHKUMOHUPOBAHUSA Ha TEXHUYECKUX CpeacTBaxX Mosib30BaTeNs U OCYLLEeCTBAATb
aencrtensi, Heobxoanmble ans GyHKUMOHUPOBAHUSA TakKon NporpaMmbl Mnm 6asbl AaHHbIX B
COOTBETCTBUM C UX Ha3HAYeHMeM, B TOM YUC/ie 3annucb U XpaHeHne B namatn BM (oaHom
OBM wnn ogHoro nonb3oBaTens CeTu), a TakKXe OCYLeCTBUTb UCnpaBfieHne SBHbIX
owmnbokK, ecnn nHoe He NpeayCMOTPEHO AOrOBOPOM C nNpaBoobnagarenem.

Jlnuo, npaBOMepHO Bragewlee 3K3eMnaAsapoM nporpamMmmel ang 3BM, Bnpase 6e3
cornacusa npasoobnagatens n 6e3 BbinaaTbl AONOJAHUTENbLHONO BO3HArpaXaeHunsa nlyyatb,
nccnenoeaTtb WM UCObLITbIBaTb  (YHKUMOHMPOBAHME TakKoOW MporpamMmbl B Uenax
onpeaeneHns uaen v NpUHUKMNOB, Nexawmx B OCHoBe Ntoboro aneMeHTa nporpaMmmbl Ans
OBM, nyTem ocCyLlecTBIeHMs BbllleyKa3aHHbIX JENCTBUN;

- U3roTOBUTb KOMUIO NporpaMmbl ans OBM unuv 6a3bl AaHHbIX NpU YCNOBUK, YTO 3Ta
KOMus npeaHa3HayeHa TOMbKO ANs apXMBHbIX Uenen unamM Ans 3aMeHbl NpaBOMEpPHO
npuobpeTeHHOro 3K3eMnaspa, B Cry4dasiX, KOraa TaKOW 3K3eMMisap yTepsiH, YHUUTOXEeH
WM CTan HenpuroaeH ANa UCnosib3oBaHuA. [Mpy 3TOM KOnus nporpammbel ana 3BM wnu
6a3bl AaHHbIX HEe MOXeT ObiTb MCNONb30BaHa B MHbIX Lensx, 4Yem uenu, yKasaHHble B
noan. 1 n. 1 ct. 1280, n gonkHa 6bITb YHUUTOXEHA, €CNU BNageHne 3K3eMnaspoM Takux
nporpamMmmbl nnm 6a3bl AaHHbIX Nepectano 6biTb NpaBOMEPHbIM.

Jlnuo, npaBOMepHO Bragewlee 3K3eMnaAsapoM nporpamMmmel ansg 3BM, Bnpase 6e3
cornacma npasoobnagatensas u 6e3 BbiNnaTtbl AOMOJIHUTENBHOIO BO3HArpaxaeHus
BOCNpou3BecTn n npeobpasoBaTb OO6BLEKTHLIN KOA4 B UCXOAHbLIN TeKCT (AeKOMNUInpoBaTb
nporpamMmmy ans 3BM) mnm nopy4ymTb OCYLLECTBUTb 3TU AENCTBUS UHbIM SIULAM.

YcnoBnmeM NpaBOMEpPHOCTU COBEpLUEHUS TaKUX AENCTBUA SBNSETCS TO, YTO OHMU
HeobxoaAMMbl AN AOCTMXKEHMS  CcnocobHOCTM K B3aMMOAEWCTBUMIO  He3aBUCUMMO
pa3paboTaHHOM 3TMM SINLOM MporpamMmmbl Ana 2BM ¢ apyrMmm nporpamMmamm, KOTopble
MOryT B3aMMOAEMNCTBOBaTb C AEKOMMNUAMPYEeMOW rnporpamMMmon. lMpu 3TOM AO0/MKHbI 6bITb
cobniogeHsl cnegyowmne ycnosus:

- MHdopMaumsa, HeobxoanMasa ANa AOCTMXEHUSI CNOCOBHOCTU K B3aMMOAENCTBUIO,
paHee He 6bls1la AOCTYMNHa 3TOMY NIULY U3 APYFMX NCTOYHUKOB;

- YyKa3aHHble AeNCTBMUS OCYLLEeCTBASAKTCS B OTHOWEHWUM TOJNbKO Tex 4YacTewn
AekoMnuanpyemon nporpammbl ans 3BM, koTopble HeobxoAuMbl ANS  AOCTUXKEHUS
CNocobHOCTU K B3aUMOAENCTBULO;

- wnHdbopMauus, nonyvyeHHas B pe3ynbTaTe AEeKOMNUAUPOBAHWUS,  MOXeT
NCMONb30BaTbCA NUWb AN AOCTUXKEHUS CNOCOBHOCTM K B3aMMOAENCTBUIO He3aBUCMMO
pa3paboTaHHOM NporpaMmbl Ans 2BM ¢ aApyrmMmm nporpaMmMamMu.

NHdopMaunst, nonydeHHas B pesysibTaTe AEKOMMUINPOBAHUS:



- He MOXeT nepefaBaTbCs WMHbLIM NMLAM, 3a WUCK/IKOYEHWEM cny4yaeB, Korga 3TO
Heob6xoAMMO  ANa  AOCTMXKEHMSA  CNOCOBHOCTM K B3aMMOAEWCTBMIO  He3aBUCUMO
pa3paboTaHHOM nNporpamMmMbl ans 3BM c ApyrMMmum nporpaMmamMu;

- He MOXEeT WCMosb30oBaTbCA ANns pa3paboTkm nporpaMmmbl ansa 3BM, no csoemy
BUAY CYLLECTBEHHO CXO0XEeWn C AeKOMNUAMpyeMon nporpammon ana 3BM;

- He MOXeT WUCnonb3oBaTbCs ANa  OCYWeCcTBAeHuUs  ApYyroro  AencTBus,
HapyLwarLero NCKIYUTENbHOE NpaBo Ha nporpamMmmy ans 3BM.

MprMeHeHne NONoXeHN, NpeayCcMoTpeHHbIX CT. 1280 MK PO, He AOMKHO HAHOCUTb
HeonpaBAaHHbIN yuwepb HOpManbHOMY MCMONb30BaHMIO NMporpamMmmbl Ans 3BM unu 6asbl
OAHHbIX U HE AO/IKHO yWeMnaTb HeoboCHOBaHHbLIM 06pa3oM 3aKOHHblIE MHTepecChbl aBTopa
Wnn MHOro npasoobnagartens.

AHanusnpysa nepeymcieHHble cnydyam cBob6oaHOro MCNonb30BaHMSA Mpou3BeaeHun,
cneayetr obpaTuTb BHMMaHMe Ha TO, 4YTO 3aKoHoZaTesSlb YCTaHaB/MBaeT OrpaHuyeHue
CcBO60OAHOr0 MCNO/b30BaHUSA: HENb3sl MCNOJSIb30BaTb NpousseaeHne cnocobom mn B obbeme,
He onpaBAaHHbIMM UeNnsMnm uUuTupoBaHus. Henb3sa He o06paTUTb BHUMaHME Ha
MCnonb30BaHWE 3akoHoaaTenem Takumx GOPMYNMPOBOK, Kak "B obbeMe, onpaBAaHHOM
uenblo uutuposaHusa", "B obbeme, onpaBAaHHOM MOCTaBAeHHOMW uenbk", "B 0bbeMe,
onpaBaaHHOM MHMOpPMauUMOHHOW uenbko". ApyrMMu crnoBamm, 3anpellaeTcs LMTUPOBaTb
npousseaeHne rnoSIHOCTbIO. B 3TOM OTHOLLEHUMW MHTEpEeCeH Cneayrwmn npmuMep.

KaHamnpat B genytatbl A. obpaTtunica B cya C 3asiBneHneM ob oTMeHe perucrpauum
KaHampaTta B genyTtaTtbl P. B CBS3M C AONYLUEHHbIMW HapyLeHUsaMU 3aKoHoAaTeNnbCTBa 06
WHTEeNNeKTyasbHON CO6CTBEHHOCTMU.

B ob6ocHoBaHMe 3asBfieHUss OH YyKasas, 4YTo no 3akasy P. 6bin mn3rotosneH
arnTauMoHHbIA Me4vyaTHbIX MaTepuasn, B KOTOPOM B KayecTBe WAMCTpauuMu MoMeLleHo
n3obpaxxeHne NepBon CTpaHWUUbl ero arMTauMoOHHOro nedatHoro matepuana. OpuruHan-
MaKeT JINCTOBKU SABNSIETCS Npou3BeAeHWEM, aBTOPCKME NpaBa Ha KOTOpoe npuHagnexar
eMy, 1 SBNSIeTCS ero MHTenneKkTyasbHOW CO6CTBEHHOCTbIO.

P. ccblnancsa Ha TO, YTO TUTYJIbHbIA JINCT NNCTOBKKN A. 06BbEKTOM aBTOPCKOro npasa
He sBNnseTcs U MoOXeT 6biTb Mcnosb3oBaH 6e3 ero corfacms B CTaTbe KPUTUYECKOro
XapakTepa.

PelweHnem ropoackoro cyaa B yAOBNeTBOPEHMU 3asaBNeHHOro A. TpebosaHusa 6bi10
OTKa3aHo.

CynebHas konnerns no rpaxaaHckmm aenam BepxoBHoro Cyaa PO ykasana, 4Tto
aonyckaetca 6e3 cornacust aBtopa M 6e3 BbiNsaTbl aBTOPCKOr0 BO3HArpa)AeHusi, HO C
obsa3aTeNibHbIM yKa3aHMeM MMEeHW aBTopa, Npou3BeAeHMe KOTOPOro WCMonb3yeTcs, W

MCTOYHUKA 3anMMCTBOBaHUNA LUNTUPpOBaHUE B Hay4HbIX, nccnenoBaTeNbCKUX,



NONEMUYECKUNX,  KPUTUYECKMX N MHAPOPMAUMOHHbLIX  Uensax U3  npaBOMEpHO
obHapoaoBaHHbIX NpounsBeaeHuin. Npu 3ToM 06bEM LUMTUPOBaHMSA A0/KeH bbiTb onpaBaaH
Lenblo UMTUPOBaAHMUS.

LUntnpoBaHne  npoums3BoaMTCA  ANA  WIKOCTPaAuMW,  NOATBEPXAEHUS UK
ONpOBEPXEHUS BbICKa3blBaHWM aBToOpa, AOMNYCTUMO B YKa3aHHbIX 3akKOHOM Uuensx B
obbemMe, onpaBAaHHOM Leblo LMTUPOBAHUS.

Kak ycTtaHoBneHoO cyaoMm, ctaTtbs P. nomeuweHa B pybpuke "B nopsaake auckyccmun",
ABNAETCS NpoAO/HKEHMEM UMKia ctaTen, nybsinkyemblX B ra3ete B TedeHUe HEeCKOJIbKMX
MecsiueB, HOCUT MOoJIeMUYECKMN U Yy4debHO-NMPOCBETUTENbCKUI XapaKTep, MOoCBsleHa
TeKyLWMM 3KOHOMUYECKUM, NOSIUTUYECKMM, COLMaAlbHbIM BONPOCaM 1 NMpOMAIKCTPUpOBaHa
dbparMeHTOM NUCTOBKM (Ha3BaHue u gotorpadusa A.).

MpuMeHUTENbHO K  HacTosweMmy Aeny u3obpaxeHue  TUTYSIbHOrO  NUCTa
arnTaumMoHHOM NNCTOBKM A., MOMeLWEeHHOe B CTaTbe, MOXET pacCMaTpMBaTbCA Kak uuTaTa.

Moa uMTUpPOBAHMEM MOHUMAETCS BKJIHOYEHME OAHOM0 UM HECKOJSIbKMX OTPbIBKOB U3
npousBeAeHna OAHOro aBTopa B Mpou3BeAeHMe Apyroro astopa. B uyacTtHocTM, Kak
umMTaTy cneayet paccMaTpuBaTtb rpaduyeckoe BOCMpOU3BeAEeHMe 4acTu Mpou3BeaeHus
n3obpasntenbHOro wuckycctea. K nocnegHUM OTHOCATCA NpPOU3BEAEHUS XMBOMUCH,
rpacpukun, ansanHa.

ArntaumoHHas nuctoBka A. O6bina obHapogoBaHa. 0O6beM NOMELWEHHOro
n306paxxeHns He3HauuTesleH U C YYeTOM XapaKTepa M XaHpa CTaTbu onpeaensieTcs ee
uenbto. MiIMs aBTopa JIMCTOBKU U UCTOYHWK 3aUMCTBOBAHUS B CTaTbe NMpUBEAEHbDI.

3akoHOM pgonyckaeTcss cBob6ofHOe WCnonb3oBaHWe npousBeneHuin doTtorpaduum,
n306pasnTenbHOro UCKYCCTBA, KOTOPblE MOCTOSHHO PacnosioXKeHbl B MeCTe, OTKPbITOM 4SS
CcBO60OAHOro noceLeHus...

ArntaumMoHHas nuctoBka c dotorpaduen A., B COOTBETCTBUM C €€ Ha3HAUYEHUEM,
pacnpocTpaHsasacb cpean mnsbupartenen B xode npoBeaeHus npeaBblbopHOM arvtaumu, B
TeyeHue arnmTaumMoHHOro nepuoda pasMellanacb Ha CTeHAax MHGoOpMauuM B YAUUYHbIX
nMKeTax, 4YTo He ocnapueanoCb NpeacTaBuUTensiMK 3asasutens B cyaebHoM 3acepnaHuu,
T.e. Haxoaunacb B MecTax, KoTopble MOrnu 6biTb nocewaemMbl N06bIMU TIOABMU B TeYEHNE
BCEro Cpoka, Korga paspelleHa armrauus.

CynoM 6bin caenaH BbiBOA4 O NpaBOMeEpHOCTU CBOH6OAHOIro MCNonb3oBaHUsS P. yactum
armTaumMoHHOM  JINCTOBKM A. WM OTCYTCTBUM B €ro [AeuCTBMUAX  HapyleHus
3aKoHoaaTenbCTBa 06 MHTENNeKTyanbHON COBCTBEHHOCTN <49>,

<49> OnpepeneHne CyaebHon KonnerMn no rpaxnaHCcKMMm aenaMm BepxoBHOro

Cyna Poccuinckon ®epepaunm ot 5 aekabps 2003 roga. deno N 78-I03-77.



B 3aksyeHMe OTMETMM, 4YTO OrpaHuyeHumss cBo6OAHOrO0  MCMNOJSIb30BaHMUS
npousBeaeHnin, yCTaHoBNEHHble CT. CT. 1273 - 1280 K P®, CX0XW C OrpaHUYEHUsIMU
aBTOPCKOro npaea, CyLeCTBYOLWNMMN B 3aKOHOAATENbCTBE NPaKTUYECKM BCEX CTPaH MUpa,
N NpSAMO AO0NYCKAKTCS MeXAYyHAapoAHbIMWU KOHBeHuuaMu. Hanpumep, ct. 10 BepHckon
KOHBEHUMW [OoMnyCKaeT UMTUpOBaHMWE Npou3BeAeHus, KoTopoe yxe 6bl1o aoBeaeHo A0
BceobLlero ceeeHns Ha 3aKOHHbIX OCHOBAHMAX, MPU YC/I0OBMU YTO OHO OCYLLECTBNSETCS
nobpocoBecTHO M B 06beMe, onpaBAaHHOM MOCTAaBNEHHOWN LENblo, BKAOYas LNTUPOBaHMeE
cTaTen M3 raseT M XypHasnoB B Buae 0630poB neyatu. MNMpu 3TOM AOMKEH yKa3blBaTbCH
UCTOYHUK U haMmnmsa aBTopa, ecnm oHa obo3HayeHa Ha 3TOM uctoudHuke. Ctatbs 10bis
BepHCKOM KOHBEHUMM TakXe YyKa3blBaeT [AOMNOJIHUTENbHble Cc/lydYan BO3MOXHOMo
CBO6OAHOr0 MCMNOMb30BaHMSA NPOU3BEAEHUN: onpeaesieHHbIX CcTaTel U Mpom3BeAeHUR,
nepefaHHbIX B 3pup; NpomnsBeaeHMn, NMOKa3aHHbIX UN OrflalleHHbIX B CBA3U C TeKYLUMHN
cobbiTuaMU. CneayeT NoAYepKHYTb, YTO B KaXKAOW CTpaHe MoryT 6biTb 3aKOoHOAATeNbHO
3aKpenseHbl CBOM KpuTepuu "gobpoCOBECTHOro MCnonb3oBaHuUs" - A06pocoBeCcTHOM
npakTnkn (Kak ropuanyeckas KoHuenuus TepMuH "AobpocoBecTHoe WCnosb3oBaHue"
nonyuymn npu3HaHnme B 3akoHe CLUA "O6 asTopckoM npaBe" 1976 r.). TepMuH
"nobpocoBecTHOE MCNONb30BaHWE" O03HA4YaeT OrpaHMYEeHMe WUCKIIYUTENBHOrO MNpasa.
OpnHako "B cooTBeTcTBUM C TpeboBaHUsMM BepHCKON KOHBeHUuun pobpocoBecTHas
npakTUKa He AOJ/HKHA MPOTUBOPEYUTb HOPMasibHOMY MCMOSIb30BaHMIO MPOU3BEAEHUSA WU
HAHOCUTb HeonpaBAaHHbIN ywepb 3aKOHHLIM MHTepecaM aBTopa" <50>.

<50> TInoccapuinn TepmmHos BOUC no aBTOpCKOMY MNpaBy M CMEXHbIM npasaM //

WWW.Wipo.org.

KpaTkune BbIBOAbI:

- 'K P® nocnepoBatenbHo (cT. 150, n. 2 cT. 1228, n. 1 cT. 1265) 3akpennseTr
NPUHUMNA HEOTYYXXAAaEeMOCTU OT aBTOpa €ro JIMYHbIX HEUMYLLECTBEHHbIX aBTOPCKUX MNpas.
OTKa3 oT 3TUX NpaB HUYTOXEH;

- NpaBoO Ha MMS, NMpaBo aBTOPCTBa M NPaBO Ha HEMPUKOCHOBEHHOCTb NPOM3BEAEHUN
HayKun, nutepaTypbl N NCKYCCTBa OXPaHAKTCS He3aBUMCUMMO OT TOro, npeaocTasnsanach num
npaBoBasl OXpaHa TakKUM pe3ysbTaTaM MHTeNNeKTyaslbHOW AesTeNbHOCTM B MOMEHT MuX
co34aHus;

- aBTOPCTBO, WMs aBTOpa W HENPUKOCHOBEHHOCTb MNpPOU3BEAEHUS OXPaHSKTCS

6eccpoyHo;



- WUCKJIlOUMTENbHOE MpaBO Ha Npou3BeAeHWe AENCTBYET B TeYeHMe BCEW XXU3HU
aBTtopa n 70 net, cumtas ¢ 1 aHBaps roga, cneaywpuero 3a rogoM cmeptu astopa (n. 1
CT. 1281 TK PO);

- BMepBble 3aKOHOAATENIbHO YperynpoBaH nNopsAoK BHECEHUS HaciegHUKamum unm
WHbIMW NpaBoMNpeeMHUKamMn aBTopa W3MeHeHun. [pn MCNonb3oBaHWUM NpoU3BEeAEeHUs
nocne cMepTM aBTopa nnuo, obnagaruiee UCKAUYMUTENbHBIM NMPaBoOM Ha Mpou3BeaeHue,
BNpaBe pas3pelwnTb BHeCeHne B Mpoum3BeaeHMe U3MEHEHWN, COKpalueHUrn Wuau
AononHeHun. lMpu 3TOM He A[O0/MKEH WUCKaXaTbCA 3aMbiCen aBTopa; He AO0/HKHA 6biTb
HapylleHa LesIOCTHOCTb BOCNPUSATUS NPOU3BEAEHMS; 3TO HE AO/HKHO NPOTUBOPEUNTb BONE
aBTopa, onpeaeneHHO BblipaXXeHHOM MM B 3aBewaHuu, NMCbMax, AHEBHMKAX WAN UHOWM
NMMCbMEHHON pbopMe;

- obnapaTtenn aBTOPCKMX W CMEXHbIX MNpaB MOryT co3gaBaTb OCHOBAHHble Ha
Y/IeHCTBE HEeKOMMep4yecKkue oOopraHusauuu, Ha KOTOopble BO3/araeTcs ynpasBneHue
COOTBETCTBYHOLWMMM NpaBaMM Ha KONNEKTUBHOM OCHOBe (OpraHm3auum rno yrnpaBneHuto
npaBaMn Ha KOJUIEKTMBHOW OCHOBE). Takue opraHusauumm co3[atoTca B ABYX Cay4vasx:
Korga OcCyLllecTB/ieHWe rnpaB B MHAMBUAYASIbHOM NopsAke 3aTpyAHeHo; korga K PO
AOMNyCKaeTCcs WUCMosib30BaHMe 06BHEKTOB aBTOPCKMX M CMEXHbIX npaB 6e3 cornacms mx
obnagaTtenen, HO C BbINJATON UM BO3HArpaxaeHus;

- cBoboaHoe (6e3 cornacma asTopa MM MHOro npaBoobnapgartens n 6e3 BbinaThl
BO3HArpaxaeHusi) BOCMpou3BeaeHMe Npou3BedeHUs [AOMycKaeTcsas B CAyyasx UM B

nopsiake, npeaycMoTpeHHblxX K PO (cT. cT. 1273 - 1280).\

(naBa 3. [AOICOBOPbI, 3AKJIIOHAEMbIE
ABTOPOM MNMPON3BEAOEHNA

HopMbl 4yactn yetsepton MK PO o nopsake 3aknoyeHus u ¢dopme AOroBopos, a
TakXke 06 MX rocynapCTrBeHHOW perncrpaumm NpUMEHSIIOTCS K AOroBOpaM, 3aK/IOYEHHbIM
nocne BBeAeHUS B AenNcTBMe 4YacTu 4derBeptonm K PO, B TOM uucne K AoroBopam,
npeanoXeHus 3akn4YnTb KoTopble bbln HanpaseneHbl 40 1 aHBapsa 2008 roga n KoTopble

3akJioyeHbl nocne 1 gauBapsa 2008 roaa.



Ob6s3aTtenbHble AN CTOPOH [AOroBopa HOpMbl 4actnm detsepton [K PO 06
OCHOBaHMUSAX, O MOCNEACTBUAX U O NOPSAKE PAaCTOPXEHUS AOrOBOPOB NMPUMEHSIOTCSA TakxXe
K AOroBopaM, KOTOpble MpOoAO/KAKT AeNCTBOBATb MNOC/e BBeAEHWUS B AENCTBME 4acTu
yetBepTon 'K PO He3aBMCUMO OT AaTbl UX 3aKJIHOUYEHMUS.

B yactn 4verBepton K PO 3akoHoaaTeNnb OTKa3blBAE€TCA OT MOHATUA "aBTOPCKUMN
aorosop" v npegycMaTpuBaeT ABa TuMNa AOroBOPOB, KOTOpble MOryT ObiTb 3aK/IlOUEHbI NO
nosogy nwb6bIX pe3ynbTaTOB WHTENneKTyalbHOW pAedATesibHOCTM (B TOM  4ucne
Nnpou3BeAeHUn Hayku, JnuTepaTypbl UM WUCKycCTBa): AoroBop 06 OT4YyXAeHuU
NUCKTIOUYNTENBHOrO NMpaBa Ha Npom3BeAeHUE N JIMLEH3MOHHbLIA AOrOBOP O NpeAoCTaBleHnN

npaBa NCNoJb30BaHUA NpoOU3BEAEHNA.

3.1. JloroBop 06 OTUyXaeHUn

NUCKNIOYUTENBHOIO NpaBa Ha NponsBegeHne

MpaBoobnagatenb MOXET pacnopsauvTbCsa MpUHAANEeXawmnMm eMy UCKIIUYUTENbHbIM
NpaBOM Ha pe3ynbTaT WHTEe/JIeKTyanbHON AesTenbHocTu nbbiM  crnocoboMm, He
NpoTMBOpEYallUMM 3aKOHY M CYLLeCTBY TaKOro WCKIUYUTENIbHOrO npasa, B TOM 4ucne
NyTeM ero oT4Yy>XAeHus No A4oroBopy Apyromy nuuy (ct. 1233 'K PO).

CornacHo ct. 1234 TK P® no gorosBopy 06 OTYYyXAEHUW WUCKIOUYUTENBbHOIO npasa
oAHa cTtopoHa (npaBoobnapatenb) nepepaeT unu obs3yeTcs nepeaaTb NpuHagnexatlee
€N UCKIYUTENbHOE MpaBO Ha pe3ynbTaT WHTENNEeKTyaslbHOW AesaATeNbHOCTM WKW Ha
CpeAcCTBO MHAMBMAYaNM3aumu B NOJIHOM obbeMe Apyron CcTopoHe (nNpuobpeTtaTento).

B cuny ct. 1285 'K P® no pgorosopy 06 OTUYY>XAEHUN UCKIOUYUTENBHOrO nMpasa Ha
npoussBeaeHne aBToOp WX MHOWM npaBoobnagatenb nepepaeT uanm obssyeTcsa nepenatb
npuHaanexawee emy WUCKIYUTENbHOE MpaBO Ha MNpousBeneHMe B MOSIHOM obbeMme
npuobpetaTtentd Takoro npaea, T.e. nNpeanonaraetca  MNosIHOe  OTvyyXAeHue
NCKNIOYUTENbHbIX NpaBs.

[Jorosop 06 OTYYXAEHUUM WUCKIYUTENbHOrO rnpaBa Ha Mpou3BedeHue SBsSeTCs
HoBennon yactn yetrsepton MK PO. PaHee 3akoHoaatenbcTtBo (CT. 31 30All) TpeboBano
yKa3blBaTb B aBTOPCKOM A0OrosBope Crnocobbl MCNOMb30BaHUsS npounsBeneHus (KOHKpeTHble
npaea, nepejaBaemMbie MO AAHHOMY [JOrOBOpPY); CPOK W TeppuUTOpUIO, Ha KOTOpble
nepefaeTcsa nNpaBo; pa3Mep BO3HArpaxaeHus wu/vnu nopsaok onpeneneHuss pasMepa
BO3HArpaxaeHusi 3a Kaxablih cnocob UCnonb3oBaHUS NpPOU3BeAEeHMUs, MOPSAOK U CPOKM
€ero BbINAaTbl, @ TakXe Apyruve ycnoBusi, KOTOpble CTOPOHbl COYTYT CyLLEeCTBEHHbIMU ANs
AAHHOro gorosopa. Bce npaeBa Ha Mcnonb3oBaHMe NpPou3BeaEeHUS, NMPSAMO He nepefaHHble

Nno aBTOPCKOMY AOrOBOpPY, CYMTANUCL HenepeaaHHbIMU. B yactn yetBepton 'K PO BCce 3K



TpeboBaHMA COXpaHEHbl TONbKO AN NMUEH3NOHHbIX aorosBopos (cT. 1286). be3sycnosHo,
Takve HOBOBBEAEHMS MOryT Bbl3BaTb OnpeaeneHHble TPyAHOCTU MpU UX MPaKTUYeCKOWn
peanusauuu.

K poroBopaM 0 pacropsiXeHun WUCKIYUTENbHbIM MNpaBoOM Ha pe3ynbTtaT
WHTENNEeKTyaslbHON AedATeNIbHOCTM, B TOM u4ucie K jgorosopaMm 06 oOT4yyXAeHun
WUCKIOYNTENBHOrO Npasa, nNpuMeHstoTca obuwme nonoxeHnsa o6 obssaTtenbcrtBax (CT. CT.
307 - 419 TK P®) n o porosope (cT. cT. 420 - 453 K P®), NOCKONbKY WHOE He
ycTaHoBneHo npasunamn pasgena VII TK PO u He BblITEKAET U3 COAEPXAHUS WU
Xapaktepa WCKII4YUTENbHOro npasa. BaXHOCTb NpaBWAIbHOMO MNpUMeHeHus o06wmx
NOMOXXEHUI O AOrOBOPE MOXHO MPOUINIOCTPUPOBATL CrieayWwmMM NpMMepoM n3 cygebHom
NPaKTUKW:

Oryn obpatunoce B apbutpaxHbln cya kK OOO € KWCKOM O nMpuU3HaHUU
He3aK/IOYEeHHbIM [A0roBopa Ha nepefavdy HEeUCKIYUTENbHbIX MNpaB  WCNOAb30BaHUS
WHTEeNNeKTyasrbHON CO6CTBEHHOCTMU.

NckoBble TpeboBaHUS MOTUBMPOBAHbI TEM, YTO AOrOBOP SABASETCSH He3aKUYEHHbIM
No NPUYMHE HecornacoBaHMs CTOPOHaMK YCNOBUS O ero npeamere.

Nckoeble TpeboBaHMsA 6bln yAOBMETBOPEHbl B CBA3W C TEM, UYTO U3 COAEPIXKAHMUS
[0roBopa HEBO3MOXHO YCTAaHOBUTb, Nepeaada npaB Ha KakoW MMeHHO 06beKT aBTOPCKOro
npasa siBNsislaCcb NpegMeToM CropHoro gorosopa. lpun 3TOM CCbllKa OTBETUYMKA Ha TO, YTO
CMOPHbIN AOroBOpP (PaKTUYEeCKM UCNONHANCSA, 6blna CyaoM OTK/IOHEHa.

ANennsiumMoHHbIN Cyd TakXe OTK/OHMN YKAa3aHHYK CCblIIKY OTBETYMKA, OTMETUB,
YTO B MNOAMWUCAHHbLIX CTOPOHAMM aKTaxXx npueMa-nepenadn obbekTa MHTeNseKTyasbHOM
COBCTBEHHOCTU M COrylacoBaHUs pa3Mepa BO3HArpaXxaeHus He KOHKPEeTM3MpoBaH npeaMeTt
aorosopa.

KaccaunmoHHasi MHCTaHUMA yKasana, 4Tto B cooTBeTcTBuMM C M. 1 cT. 432 K PO
AOroOBOp CUUTAETCs 3aK/KUYEHHbIM, eCnNn Mexay CTOpoHamu, B TpebyeMoin B Haasiexalumx
cny4dasax cdopme, AOCTUMHYTO COrfnalleHuve rno BCeM CYLLeCTBEHHbIM YCNOBUAM A0roBopa.
CyliecTBeHHbIMW SABNASKOTCS YCOBUSA O NpeaMeTe A0roBopa, YCNOBUS, KOTOpble Ha3BaHbl B
3aKOHE MM UHbIX MPaBOBbIX aKTax KaK CyWeCTBEHHbIe UK HeobXxoanMblie AN AOrOBOPOB
AAHHOro BMAaa, a Takxe BCe Te YC/I0BUS, OTHOCUTENIbHO KOTOPbLIX MO 3asBNEHUI0 O4HOM U3
CTOPOH AOJ/IKHO 6bITb AOCTUIFHYTO COrnalleHume.

N3 nonoXxeHun ykasaHHOM HOPMbl NpaBa cneayeT, YTo BOMPOC O TOM, onpeaeneHsbl
N B [A0OroBope BCe ero CyllecTBeHHble YCNOBWUS, BK/KO4Yas npeamMeTr [orosopa, T.e.
ABNAETCA /SN [AOroBOP 3aK/IKYEHHbIM, pa3pewaeTcs B 3aBUCUMMOCTM  OT  Hanmuus

(OTCYTCTBVIF!) cornaweHuma no aTuMm ycnoemam mMexay caMmmMmm CTopoHaMum Aorosopa.



B cBow o4yepenb, B KayecTtBe 0OCTOATENbCTB, MOATBEPXAAWLWIMX HanMume unm
OTCYTCTBME COIr/1aCOBaHMA CTOpPOHaMM [OroBopa €ero CyWeCTBEHHbIX YC/IO0BUMMA U, B
YaCTHOCTM, NpeaMeTa AOoroBopa, MOryT BbICTynaTb AEWCTBUS CTOPOH, CBSI3aHHbIE C
nocneaywwmMm MUCNONHEHMEM paoroBopa. [lockonbKy Mo obwemy npaBuay MUCNOSTHEHME
CTOpPOHOM o0643aTenbCTB MO AOroBOpPY, BbIpaXeHHoe B TOM WUNM  UHOW dopMme,
NOATBEPXAAET TOT aKT, UTO Y CTOPOHbI HE BO3HMKAET COMHEHUN OTHOCUTENIbHO Han4yns
caMoro AoroBopa, a c/iefoBaTeNbHO, U HaNNMYMa NpeamMeTa NCNOTHAEMOro obs3aTenbCTBa.

MoaToMy npaBoBas OueHKa [oBoAa MUCTUA O HEe3aK/lYEHHOCTM [0roBopa
HEBO3MOXHa 6e3 yyeTa 06CTOATENbCTB, KacaloLlWMXCa UCMNONTHEHMNS goroBopa <51>.

<51> lNoctaHoBneHne denepanbHOro apbutpaxxHoro cyaa MoCcKoBCKOro okpyra ot
16 okTa6psa 2006 r. N KI'-A40/10082-06.

Ycnosusa pgoroBopa 06 OTUYXAEHUWU UCKIUYUTENIbHOIO npaBa MAM JIMLEH3UOHHOIO
Aorosopa, orpaHuymBsaloLme npaso rpa>kaaHuHa co3aaBsaTtb pe3ynbTaTbl
WHTENNEeKTyasibHON AesATeNbHOCTU onpeAeneHHOro poaa wiau B onpeaeneHHon obnactu
WHTENNEKTYasIbHON AeATeNbHOCTU NNB0 OT4YYyXAaTb MUCKIAUYUTENbHOE MNpaBo Ha Takue
pe3ynbTaTbl APYrMM NMLAM, HUYTOXHbI.

[Jorosop 06 OTUYXAEHUU WUCKIUYUTENbHOrO MNpaBa 3akK/4yaeTcsd B MNUCbMEHHOWM
dbopMe 1 NoANexXuT rocyaapCTBEHHOW perncTpaumm B Cnydasax, npeaycMOTpeHHbIX n. 2
cT. 1232 TK PO®. HecobnwoageHne nucbMeHHOM ¢opMbl  wuanm  TpeboBaHus 0
rocyaapCTBEHHOM perucrpaunm BredyeT HeAeUCTBUTENbHOCTb AoroBopa. VCkaw4veHuns us
3TOro npasuna ycrtaHasnmeatTca K PO. HanpuMmep, Aorosop O npeaocTaB/ieHUM rnpasa
NUCMONb30BaHMA NpoOU3BEAEHUS B MNepuogmMyeckoM MneyaTHOM WUu3gaHuM MoXeT ObiTb
3aK/ito4eH B YCTHOW popmMe (N. 2 cT. 1286 TK PO).

CornacHo ct. 1262 'K P® gorosopbl 06 OTUYYXXAEHUN UCKIKOUUTENBHOIO NpaBa Ha
3aperncTtpupoBaHHble nporpamMmmy ana  2SBM  wnnm 6a3y  AaHHbIX M nepexon
NUCKTIOYUTENBbHOINO NpaBa Ha TaKyk nporpamMmy wnaun 6asy AaHHbIX K ApyruM nuudam 6es
AorosBopa nognexaTt rocyfapCTBEHHOW perucrtpauun. Perncrtpauuio  [OroBOpoOB O
npeaocTaBfieHUM nMpaBa Ha oOxXpaHsembie nporpamMmbl ansa 3BM wmn 6a3bl  AaHHbIX
ocyuwectenaetr ®GeaepanbHasa cnyxba no MHTeNNeKTyanbHOM CO6CTBEHHOCTU, NATEHTaM U
TOBapHbIM 3HakaMm (cM. lNMocTtaHoBneHne lMpaButenbctea PO ot 16 mioHa 2004 r. N 299
"O6 yTBepxaeHun T[MonoxeHns o degepanbHoOM cnyxbe NO MHTeENSIeKTyanabHOM
Cob6CTBEHHOCTN, NAaTEHTAM U TOBApHbIM 3HakaMm").

CeBeneHust 06 nameHeHun obnagatenss UCKIOYUTENBHOINO NpaBa BHOCATCA B PeecTp

nporpamm ana 3BM unu B PeecTp 6a3 faHHbIX Ha OCHOBaHMW 3aperncTtpmMpoBaHHOMO



AOroBopa WAM  WHOMO MNpaBOyCTaHaBAMBAKWLWEro AOKyMeHTa W nybnukyTca B
odunuymanbHoM bronneteHe deaepanbHOM CnyXbbl N0 MHTENNEKTyaNlbHOW COBCTBEHHOCTH,
naTeHTaMm M TOBapHbIM 3HAKaM.

Mo poroBopy 06 OTUYXAEHUU UCKIOYUTENBHOrO npaBa npuobpertatenb 0bs3yercs
ynnatutb npasoobnagatentd npeaycMoTpeHHOe [OroBOPOM BO3HArpaxaeHwe, ecnu
[OrOBOPOM He NMpeayCcMOTPEeHO MHOe.

CyLLeCTBEHHbIM yCcnosuem BO3Me34HOro aorosopa 06 OTUYXAEeHUU
NUCK/TIOUYNTENBHOIO MpaBa SBASIETCS YC/I0BME O pa3Mepe BO3HarpaxKaeHust uam nopsake
ero onpeaenenus. MNMpu OTCYTCTBUM TaKOro yCnoBUS AOMrOBOP CYMUTAETCA HE3aKUYEHHbIM.
Mpu aTOM npaBuna onpeneneHus LUeHbl, NpeaycMoTpeHHble N. 3 cT. 424 TK P®, He
NMPUMEHSIOTCS.

Mpn cywecTtBeHHOM HapyweHun npuobpetateneM 0683aHHOCTM  BbINAATUTb
npasoobnagartento BO3HAarpaxaeHwe B CPOK, YCTAaHOBEHHbIN AOrOBOPOM 06 OTuUyXAeHUu
ncknumtenoHoro npasa (noan. 1 n. 2 cr. 450 MK P®), npexHun npasoobnapartenb
Bnpase TpeboBaTb B cyaebHOM nopsiake nepesBoja Ha cebs npaB npuobpetaTtens
UCKTIOUYUTENBHONO npaBa U BO3MeWeHUs YObITKOB, €eC/IM  UCKAK4YUTENbHOE MpaBo
nepeLno K ero npmobpetaTento.

Ecnn ucknountenbHoe npaBo He nepewsio K npuobpertatento, TO NpuM HapyLeHUn
UM 0653aHHOCTU BbINAATUTL BO3HarpaXkaeHne B CPOK, YCTaHOBJIEHHbIM AOroBOPOM,
npasoobnagatenb MOXeT OTKa3aTbCs OT JAOroBopa B OAHOCTOPOHHEM nopsake W
notpeboBaTb BO3MeLLEeHNS YObITKOB, MPUYMHEHHBIX PAaCTOpPXEHWEM A0roBopa.

Jorosop 06 OTYYXAEHUM MWCKAKUYUTENBHOrO NpaBa Ha Npou3BefeHune BeaeT K
nepexoay WCKAKYUTENbHOr0O npasBa OT aBTopa WM WHOro npaBoobnagjatens K
npuobpeTaTento npasa W, COOTBETCTBEHHO, K MpeKpaleHUo 3TOro npasa y aBTopa Win
MHOro npasoobnagartens.

Y aBToOpa OCTalTCA TONIbKO JIMYHble HEUMYLLEeCTBEHHble npaBa M B OTHOLUEHUU
HEKOTOpbIX MPOU3BEeAEHMA WHble MpaBa, B 4YaCTHOCTUM NpaBO C/efoBaHMA W MpaBo
AOCTyna B OTHOWEHUN NpousseseHnin n3obpasntenbHOro NCKycCTBa.

Cnepyet obpaTuTb BHMMaHue, 4TO cornacHo n. 3 cr. 1233 'K PO® porosop, B
KOTOPOM MNpPSAMO HEe YKasaHo, 4TO WCKIK4YUTEeNbHOE nMNpaBo Ha  pe3ynbTaTt
WHTEeNNEeKTyasibHON  AeATeNbHOCTUM  rnepefjaeTtcds B NOAHOM  obbeme, cuuTaeTcs
NULUEH3MOHHbIM  AOroBopoM. WcknoyeHne cocTaBnseT [AOoroBop, 3aK/I4YaeMbll B
OTHOLIEHMX npaBa WCMNOAb30BaHUSA pe3ynbTaTa WHTENNIeKTyallbHON AesATeNnbHOCTH,
cneymanbHO CO34AaHHOMO MM CO34aBaeMOro Ansl BKAKYEHUS B CNOXHbIA 06BbeKT.

B cootBetctBUM CO CT. 1240 K PO, nmuo, opraHnsoBaBsllee cO34aHUE C/I0XHOro

06beKkTa, BKJIHOYAKOLEr0 HECKONIbKO OXPaHSieMbIX Ppe3y/bTaTOB WHTENNIEKTYyaslbHON



aestenbHoCcTU (HanpuMmep, KWUHOMWIbMA, WHOMO ayaAuMoBM3YasibHOMO Mpou3BeAeHUs,
TeaTpasibHO-3peNINHOINO  npeacrtasneHuns), npuobpeTtaeTr npaBoO  MCMNOb30BaHUS
YKa3aHHbIX pe3y/bTaTOB Ha OCHOBAaHWUM [OroBopoB 06 OTYYXAEHUW WUCKIKOUYUTENbHOMO
npaea, 3akK/l4yaeMblX TakKuMM MUOM C obnagaTtensaMm UCKIKUYUTENbHBIX MNpaB  Ha
COOTBETCTBYHOLWME pe3ynbTaTbl MHTEN/IEKTYaIbHOM AeATEe/IbHOCTMW.

Korga nuuo, opraHum3oBaBllee co3faHune CroXHoro obbekTta, npuobpertaet npaso
NCMONb30BaHUA pe3ysbTaTa MHTENNEeKTyaslbHON AeATeNIbHOCTU, CreumanbHO CO34aHHOMo
WX CO34aBaeMoro Ans BKAOYEHUS B TAKOW CMOXHbIN 06BHEKT, COOTBETCTBYHOLWMA AOFOBOP
CYMTAETCa AOroBOPOM 06 OTYYXAEHUWU UCKAOUUTENbHOro npasa (N. 1 cr. 1240 MK PO).
MockonbKy AaHHass HopMma chopMynMpoBaHa KakK AMCNO3UTUBHAs, WMHOE MOXeT ObITb
npeaycMOTPEeHOo cornalleHneM CTOPOH.

Mpn ncnonb3oBaHUWM pe3ynbTaTa MWHTENNIeKTYalbHOW AeATeNIbHOCTM B COCTaBe
CNOXHOro obbekTa 3a aBTOPOM TAKOro pe3yfbTaTa COXPaHAKTCA MNpaBO aBTOPCTBa M
Apyrve nuyHble HeuMylecTBeHHble MNpaBa Ha Takon pe3ynbTaTt. OaHako nuuo,
opraHu3oBaBlUee co34aHMe 3Toro obbekTa, BMpaBe YyKasbiBaTb CBOE UWMSA WK

HanMeHoBaHue nmbo TpeboBaTb TaKOro yKasaHusl.

3.2. JINUEH3NOHHbIN 4OrOBOP O NpeaoCcTaBNeHnn npasa

MCrnonb3oBaHMA NponsBeaceHmM4A

JINUEeH3MOHHbIe A0rOoBOpPbI MPULWAM Ha CMEeHY AOroBopaM O NpefocTaBfieHMU Npas
Ha UCKIKOYUTENBHON NN HEUCKTIOUYUTENBHOM OCHOBE.

B cooTtBeTcTBUKU CcO CT. 1286 K P®, No NMMLEH3MOHHOMY AOrOBOpPY OA4HA CTOPOHA -
aBTop WM wWHOM npaBoobnagatens (nuMueHsmap) npeanocrtaBnser nmbo oba3yertcs
npenocTaBuUTb APYron CTOpOHe (NuueH3maTy) NpaBo UCMOSIb30BaHUS 3TOr0 Npou3BeaeHus
B YCT@HOB/IEHHbIX AOrOBOPOM npeaenax.

XapaKTepHOM 4epTor /NUMUEH3MOHHOro A0roBopa, B OTAMuMe OT porosopa 06
OTUYXAEHUU UCKTIOUYNTENBHOIO Npaea, ABASETCS nepexoa K SinueH3naTy npas Ha obbekT
WHTENNeKTyasibHOM COBCTBEHHOCTW B oOrpaHuyeHHoM obbeme. lpu 3ToM 0b6beM npas,
nepexoasLmx K nmueHsnaTty, onpeaensercs ycnoBuUsaMn NMLEH3MOHHOIO A0rosopa.

JINUEH3NOHHbLIN  AOroBOpP 3aK/4yaeTcas B NUCbMeHHOM dopMe. [loroBop O
npenocTtaBNeHMn rnpaBa MCNOAb30BaHUA MPOM3BEAEHUS B MepuoanYecKOM MnevyaTHOM
n34aHUN MOXeET 6bITb 3aKJIl0YEH B YCTHOW dopme.

3aKknto4YeHne NMLEH3NOHHbBIX AOFOBOPOB O NMpeaoCTaB/ieHMn npaBa MCNOb30BaHUS
nporpammbl ans 2BM wunm 6a3bl AaHHbIX AOMyCKaeTcs MNyTeM 3ak/lyeHus [orosopa

npucoeanHeHus (cT. 428 'K P®). YcnoBusa 3TOro A4orosopa AO0SKHbI 6bITb M310XKEHbl Ha



npuobpetaeMoM 3K3eMmnasipe TakoW nporpammbl unam 6asbl AaHHbIX NMO60 Ha ynakoBke
3TOro sk3emnigpa. Hayano ucnonb3oBaHusa nporpammbl Ansa 2BM wunmn 6a3bl AaHHbIX
nonb3oBaTeNneM, Kak OHO onpegensercsa 3TUMMKU YC/IOBUSIMU, O3HA4yaeT ero cornacue Ha
3aK4YeHne orosopa.

CyuwiecTBeHHble YyC/NOBUA JIMUEH3MOHHOIO A0roBopa ycTtaHoBfeHbl B cT. 1235 K
P®. K H1UM oTHOCATCSA:

- npegMeT  [0OroBopa, KOTOpbIM  onpegensieTcs NyTeM  yKasaHus  Ha
COOTBETCTBYHOLWMA pe3ynbTaT WUHTENNEeKTyanbHON AesaTenbHocTu. Mpun 3ToM HeobxoamMo
YEeTKO YyKasaTb JAaHHble, wWaeHTUdUUMpylowmMe  npoum3BeaeHne U OOKYMEHT,
YAOCTOBEPSIOWMNA UCKOUMUTENIbHOE MNPaBO Ha Hero (ecnnm TakonW [AOKYMEeHT uMeeTcs
<52>);

<52> 3710 MoxeT 6bITb, HanNnpuMep, CBUAETENLCTBO 06 odunUManbHOM perncTpaumm

nporpamMmmbl ang 3BM.

- Cnocobbl UCNOMb30BaHMSA 06bekTa aBTOPCKMX UITN CMEXHbIX Mpas.

3TN ycnoBusa AOMKHbI 6blITb  0653aTenibHO  yperynvMpoBaHbl CTOPOHaMWU  Mpu
3aKIYEHNUN NULEH3NOHHOINO A0roBopa, MOCKOSIbKY MpW OTCYTCTBMM OAHOMO M3 HWUX OH
6yaeT cunmTaTbCa HEe3aKIKYEHHbIM.

Kpome Toro, cornacHo n. 1 cT. 432 K, cywecTBeHHbIMU ABASKOTCS YCI0BUS,
OTHOCUTENIbHO KOTOPbIX MO 3asB/IeHUK OAHOM U3 CTOPOH [AO/IXKHO ObiTb AOCTUIMHYTO
cornaweHue.

B BO3ME34HOM JIMUEH3MOHHOM [0oroBope AO/KeH ObiTb yKasaH pasmep
BO3HarpaxaeHusi 3a NCNoab30BaHWE NpPon3BeaeHUs N NOPSAOK €ro MCHUCEHUS.

Pasmep BO3HarpaxxaeHus yctaHaBnmBaeTcs B dopme:

- MNPOLEHTHbIX OTYMCIIeHMn OT Aoxoaa (BbIpy4yKW) 3a COOTBETCTBYHOLWMMA Cnocob
NCNoNb30BaHUA (posnTH);

- hMKCUpOBaHHbIX NnaTexen (NaywanbHasi cymma);

- B MHOM hopMe.

MpaButenbcTBO Poccuinckon depepaumm Bnpase YyCTaHaBMBaTb MUHUMasbHbIE
CTaBKWM aBTOPCKOro BO3Harpa)xaeHus 3a oTaenbHble BUAbl UCMONb30BaHMUSA NpouU3BeaeHNN.
Tak, Hanpumep, [octaHoBneHuneM [lpaButenoctBa P® ot 29 Maa 1998 r. N 524 "O
MUHMMAsIbHbIX CTaBKax BO3Harpa)kaeHusi aBTopaM KMHemaTorpadumyeckmnx nponsseneHuni,
Npon3BOACTBO (CbeMKa) KOTOpbIX ocyllecTBneHo Ao 3 asrycrta 1992 r." ycTtaHoOB/eHbl
MWHMMasIbHble CTaBKM BO3HArpaxAaeHus aBTopaM KMHeMaTorpaduyecknx npousBeneHui,

Npomn3BOACTBO (CbeMKa) KOTOPbIX OCYyLlecTB/ieHO A0 3 aBrycrta 1992 r.



Mpwn HapyLeHumn NIMUEH3naToM 0653aHHOCTH ynnatuTb nvueHsnapy
BO3HarpaxaeHne B CpOK, YCTAHOBJIEHHbIW AOrOBOPOM, JIMLUEH3MAp MOXeT B
OAHOCTOPOHHEM nMopsiAKe O0TKas3aTbCsa OT JIMUEeH3MOHHOro Aorosopa M noTpeboBaTtb
BO3MeLleHUs YObITKOB, MPUYNHEHHbIX €ro pacToOpXeHUeM.

B TeyeHWe cpoka AENCTBUS JIMLEH3MOHHOIO A0roBopa fnueH3naT obs3aH:

- NpeacTaBnsaTb AMUEH3Mnapy otyeTbl 06 MCNONb30BaHUM O6bekTa aBTOPCKUX WK
CMEeXHbIX npaB, €ecnu JIMUEH3WOHHbIM [OroBOpPpOM He nNpeaycMoTpeHo UuHoe. Ecnum
NUUEH3MOHHbIM AOroBOp npeaycMaTpuBaeT npeacTaB/leHUne OTYETOB, HO HEe COAEpPXWUT
YCNOBUA O CpoOKe W nopsake ux npeacraBfeHus, TO nunueHsmaT obs3aH npeacrtaBnsiTb
Takume OT4yeTbl IMLEH3napy no ero TpeboBaHuto;

- BO34epXuBaTbCa OT  Kakux-nmbo  OAEeNCTBUW,  CMOCOOBHbIX  3aTPYAHUTH
ocyuwlecTB/ieHne /UUEH3MATOM MpeaoCTaB/ieHHOro emy rpaBa MWCNOAb30BaHUS B
npeaenax, yCTaHOB/IEHHbIX 4OrOBOPOM.

Mo npasunam ct. 1236 K P® MoryT 6bITb 3aKnlO4eHbl ABa BMAA JIMLEH3UOHHbIX
[OroBOpPOB:

- C npepocTaBfeHneM NuuUeH3naTy npaBa UCMNOb30BaHUS 06beKkTa aBTOPCKUX UK
CMEeXHbIX MpaB C COXpaHEeHMeM 3a JILEeH3MapoM Npasa BblAavyn AULEH3UW APYTMM Nnuam
(npocTasa (HeucknunuTenbHas) NNULEH3NS);

- C npepocTaBNeHneM NuuUeH3mnaTy npaBa UCMNOb30BaHUSA 06beKkTa aBTOPCKUX MK
CMeXHbIX npaB 6e3 coxpaHeHus 3a INLEeH3MapoM NpaBa Bbl4AYN NNLEH3NN APYrUM NnLaM
(ncknrounTenbHas nUUeH3ns).

Ecnn  NUUEH3MOHHbIM  AOrOBOPOM  He  MpeaAycCMOTPEeHO  MHOe,  JIULUEH3MUS
npeanonaraeTcs NPocTon (HEUCKAKUYUTENBHOM).

MK PO (ct. 1229) npenoctasnsetr npaBoobnagaTtento paspewaTtb MM 3anpeLwaTb
APYrMM nvuaM MUCNosib30BaHWE npousBeneHus unm obbekTa CMEeXHbIX MpaB Mo CBOEMY
YyCMOTpEHUIO. 3aknounB aoroeBop 6e3 coxpaHeHMss 3a coboir npaBa BblAauyn NULEH3UN
APYrMM nuuaM, NUUeH3naT CTaHOBUTCS €AUMHCTBEHHbIM JIMLOM, KOTOpoe MMeeT npaBo
NCNoNb30BaTb O6BLEKT aBTOPCKMX WM CMEXHbIX MNpaB B npeaenax, YCTaHOBAEHHbIX
AOrOBOPOM.

B 0OHOM JNMUEH3MOHHOM [0roBope B OTHOWEHWWM PpasinyHbiX cnocobos
NCMONb30BaHMA MOTyT COAEpXaTbCA YCNOBUSA ANS JIMLUEH3MOHHbIX AOr0OBOPOB pPa3HbIX
BUAOB.

B ct. 1287 K P® 3akpenneHo ocoboe ycnosume m3aaTenbCKOro AULEH3NOHHOMO
AOrosBopa, BoO3farawwee Ha AuueH3mata o0683aHHOCTb HayaTb  WUCNOAb30BaHWe

npom3BeleHns He no3gHee onpefesieHHOro Cpoka, YCTaHOBEHHOro B gorosope. [lpu



HencnosHeHnn 3Ton 0653aHHOCTU NULUEH3Map BMpaBe OTKa3aTbCs OT Aorosopa 6e3
BO3MeLEeHUS NULEH3MNATY NPUUYMHEHHbBIX TAaKUM OTKa30M yb6bITKOB.

B cnyyae OTCyTCTBMSA B [0OroBOpe KOHKPETHOrO0 CpokKa Hayana MCnosib30BaHus
npon3BeaeHnss Takoe WCMNOoSb30BaHWe A[O0/MKHO OblTb HayaTo B CpPOK, OObIYHbLIA Ans
AaHHOro BMaa rnpomsBeneHuin n cnocoba nx Mcnonb3oBaHus. Takon AOroBop MoxXeT 6biTb
pPacTOPrHyT JINLUEH3MApPOM MO OCHOBaHUAM U B NOpsAKe, KOTopblie rnpeaycMoTpeHbl cT. 450
K PO. B cnyyae pacTopXeHus m3gaTenbCKoro JIMULEH3MOHHONo A0roBopa Ha OCHOBAHUA
MONOXEeHUN, npeaycMoTpeHHbiX n. 1 cT. 1287 K P®, nuueHsmnap Bnpase TpeboBaTb
BbiNNaTbl €My BO3HarpaxxaeHus, npeayCcMOTPEHHOro AaHHbIM AOroBOPOM, B MOJSIHOM
obbeme.

Henb3s He OTMETUTb, YTO NpPUMEHeHWe HOpMbl O "cpoke, 06blMHOM AN AAHHOro
BMAa npoumsBeaeHMn un  cnocoba mUX ucnonb3oBaHMA"  Ha  nNpakTuke  b6yaet
3aTpyaHUTENbHBbIM U He byaeT OAHO3HauYHbLIM. Buanmo, Ansa BblpaboTKn eamMHOro noaxoaa
B TPAKTOBKE [AAaHHOro MoJIOXeHUs noTpebyloTcs pas3bsACHEHUS BbICWKNX CyAebHbIX
MHCTaHLUMUN.

3a HapyLleHne UCKYUTENbHOIO NpaBa Ha 06bEKT aBTOPCKUX WUAM CMEXHbIX Npas
NUUEH3MaT HeceT OTBETCTBEHHOCTb, YCTaHOBNeHHyt [K PO, gpyrumm 3akoHamum wam
AOrOBOPOM.

Mpn 3TOM NoA HapyLWeHNEM UCKIKYUTENBHOIO NpaBa, B YaCTHOCTU, NOHUMaeTCs:

- ucnonb3oBaHMe o6bekTa aBTOPCKUX WAM CMeXHbIX npaB crnocoboMm, He
npeaycMOTPEHHbIM NINLEH3NOHHbIM AOrOBOPOM;

- UCnofb3oBaHMe o6bekTa aBTOPCKUX WM CMEXHbIX NpaB Mo npeKkpaweHum
ANENCTBUSA NULEH3MOHHOIO A0roBOpa;

- WCMonb3oBaHMe 06bekTa aBTOPCKMX WAWM CMEXHbIX MpaB MHbIM o0bpa3oM 3a
npeaenaMu npas, NpeaocTaBNeHHbIX NNLEH3naTy No AOroBopy.

K PO (cT. 1238) npeaycMaTtpmBaeT BO3MOXHOCTb 3aK/04YeHUS CYBINLEH3NOHHOIO
aorosopa.

Mo cybnuueHsnoHHoOMy paorosopy cybnuueHsmaTty MoryT 6biTb npenocTaBfeHbl
npaBa MCMosb30BaHMA 06bekTa aBTOPCKUX WM CMEXHbIX NpaB TOJIbKO B npeenax Tex
npae M Tex CNocoboB MWCMNONb30BaHMSA, KOTOpble NpeayCMOTPEeHbl JIMLEH3UOHHbIM
A0roBopoM ans nuueHsuaTta. K cybnnmueHaMoHHOMY A0roBopy npuMeHstoTcs npasuna MK
P® o nnueH3noHHOM gorosope.

Onsa 3aknoyeHuss cybnumueH3noHHOro gorosopa TpebyeTcss NMMCbMeHHoe cornacue

nuueH3napa.



CybnuMUEH3NOHHbIM  A0OroBOp, 3akK/KYEeHHbI Ha CpOK, MpeBbIWaWmMn CpoK
OENCTBUS  JNIMLEH3MOHHOro JA0roBopa, CYMTAeTCs 3aK/Il4YeHHbIM Ha CpoOK AencTBus
NULUEH3NOHHOIro A0roBopa.

OTBETCTBEHHOCTb MNepes /MUEH3MapoM 3a [AencTBust cybnuueHsmata Hecet

nnueH3naTt, ecnim JTMUEH3MOHHbIM AOrOBOPOM HE NPEAYCMOTPEHO NHOE.

3.3. [loroBop aBTOPCKOro 3akasa

JloroBop aBTOpcKOro 3akas3a ©6bl1 npeaycMoTpeH W paHee [AeNCTBOBaBLUUM
3akoHogaTtenbcrtsoM. CornacHo cT. 33 30All No aBTOpPCKOMY JA0roBopy 3akKasa asTop
o0bsa3yeTcsa co3paTb Npou3BefeHMe B COOTBETCTBMM C YCNIOBUSAMW AOroBopa M nepenatb
€ro 3aKa3uyumKy, a 3aka3uuk 6bin o06s3aH B cyeT 06ycnoBAEeHHOro AOroBOpoOM
BO3Harpa>aeHusl BbINJ1aTUTb aBTOPY aBaHC.

B cooTtBeTcTBMM CO CT. 1288 aencteytowero NK PO no 4oroBopy aBTOPCKOro 3akasa
oaHa cTopoHa (aBTop) ob6s3yeTcsa No 3aka3ly ApPYron CTOPOHblI (3akasumka) co34aTtb
obycnoBneHHoe [0OroBOpOM MpoOu3BeAEeHMEe HayKu, nuTepaTtypbl WM WUCKYCCTBA Ha
MaTepuanbHOM HOCUTene unu B Hon cdopme.

N3 onpepeneHnsa goroeopa creayeTt ero ocobeHHOCTb - npegMeT Takoro Aoroesopa
Heo6xoAMMO YyKa3biBaTb TOYHO M KOHKpPETHO: 06beM, BMA, XaHp, cdhepa NpuUMEHeHwus,
Ha3BaHue, cnocobbl Gyaywero Ncnosib30BaHMs 3aKa3yMKoOM KakK Npou3BeAeHMs B LIEJSIOM,
Tak U ero OoTAesNbHbIX YacTeh. B 3TOM OTHOLIEHMWN NOKa3aTeslbHbIM SBASIETCS Cneaytowni
npuMep 13 cyaebHon NpakTUKK.

N3paTtenbCTBO M rpaxpaHka [l. 3aknwuunm A0orosBop, CorfiacHo Kotopomy /.
nepenaeT M3gaTenbCTBY UCKAKOUYUTENbHbIE MpaBa Ha NUTepaTypHOe npousseaeHne B Buae
NOBECTU U pacCKa30B.

[loroBopoM npegycMaTpmBanachb BblfJlaTa aBTOPY aBaHCa M BO3HArpaxaeHus 3a
n3gaHHoe npousBeAeHMe, COCTaBMsaloWero ornpeaesieHHbIM MPOUEHT OT ONTOBOM LEHbI
TUpaxa.

N3paTenbCTBY CTasio M3BECTHO, YTO M3A4aTeNbCKMM AOMOM KHUra [l. rotoButCca K
BbIXO4Y B CBET.

CunTtas HapyweHHbIMM CBOM WCKJIKOYUTENbHbIE TMpaBa, WucTely obpatunca B
apbuTpaxHbl Cya C MICKOM O NpecevyeHnn AeUCTBUIM OTBETUMKA, HapyLWalowWwmMx ero npaea.

[Onsa npaBUIbHOMO paspelleHns gena HeobxoanMo 66110 YCTaHOBUTbL, HE HapyLwatoT
M yCNnoBus MoAMNUMCAHHOrO A0roBopa wuMnNepaTuBHble TpeboBaHMSA AeNCTBYHOLEro

3aKoHOAaTeNbCTBa.



OaHako cyAbl Tpex MHCTaHUWK pa3owWwncb B OLEHKe coAepXXaHus YrOMSHYTOro
aorosopa.

Cya nepBOW WHCTaHUMM YCTAHOBW/, 4TO NpegMeTOM J0roBopa SBASAKTCSA
NUCK/IOYUTENbHbIE MpaBa Ha BTOPYK KHWUIY aBTOpa, KOTOPYK OH HanuuweT B byaywiem, u
YyTO MOA YKa3aHHble B A0roBope XapakKTepucTtukm obbekTa (06bEM, XaHp, YCIOBHOE
Ha3BaHMe) MOXeT nognagaTb Ntboe co3gaHHOe aBTOPOM B byayuleM npounsseneHue.

Cya npu3Han 3TWU YyCNOBMA [OroBopa He COOTBETCTBYHWMMKM TpeboBaHUAM
3aKOHOAATeNbCTBaA, NOCKOMbKY NpeaMeToM aBTOPCKOro A4oroBopa He MoryT 6biTb NpaBa Ha
NCMonb30BaHMe NpPoOU3BEAEeHUI, KOTOpble aBTOp MOXET HanucaTb B byayuwem, n ycnosus
AOroBopa He MOryT OrpaHu4mBaTb aBTopa B CO34aHMM B ByayweMm npou3BeaeHMn Ha
OAHHYIO TEMY MAM B AaHHOM obnacTtu. Mo3ToMy Ha3BaHHblE YC/I0BUS AOroBOpa NMpU3HaHbI
HeAEeNCTBUTENbHbIMU.

Kpome TOro, no MHeHWK cyaa nNepBOM WMHCTaHUMKM, B aBTOPCKOM JOroBope O
nepegaye MCKAKUYUTENbHbIX MPaB Ha JiMTepaTypHoe npousseaeHne He 6bia onpeaeneH
NOpSAOK BbIMNAATbl BO3HArpaXkaeHmMs 3a KaxAbl cnocob WUCronb30BaHUS Mpou3BeaeHus,
4YTO CBMAETENbCTBYET O HECOrNACOBaHMN CTOPOHaMM CYLLECTBEHHOIO yC/10BMSA A0OroBopa.

Cya Takxe He npu3Han AOroBop aBTOPCKMM [OrOBOPOM 3aKas3a M He Hawen
OCHOBaHMN cuuTaTb €ro 3ak/lo4YeHHbIM, TaK KaK npeaMeT AorosBopa - JuTepaTypHoe
npousseaeHne, KOTOpoe JAO/MKHO ObiTb C€O34aHO aBTOPOM, He O6bl10 OroBOpPeHo
MaKCMMasibHO KOHKPETHO.

Mpn Takux ob6CToATENBCTBAX CyA NEpPBOM WMHCTAHUMM MpU3HaNA HeaoKa3aHHbIM
Hanuvuue y wusgatenbCTBa WCKIYUTENbHbIX aBTOPCKMX MNpaB Ha npousseneHue [. w
OTKasan B yAOBNETBOPEHUN UCKA.

Cya anennsaunmoHHOM MHCTaHUMKM, NPU3HAB AOroBOP, 3aKOUYEHHbIM MexXxay aBTOPOM
N U3gaTtenbCKMM AOMOM, HUYTOXHOW caAenKkomn, yaosneTsopun TpeboBaHmsa nctua.

CyA KacCauWOHHOM WMHCTaHUMKM, COrMacMBLUMCL C MHEHWEM cyaa anenisaumMoHHOM
WHCTaHUMX, AOMNONHUTENbHO MOTUBMPOBAJSI CBOE MNOCTAHOBJIEHWE TeM, UYTO Ha MOMEHT
noanucaHusa AoroeBopa Mexay OTBETYMKOM M aBTOPOM UCTEL, B COOTBETCTBUM C AOrOBOPOM
y>xe obniagan npaBaMu Ha CrnopHoe npousseaeHue .

Mpe3nanym BAC PO ykasan, 4To COnocTtaBNeHne yCcaoBMiA AOroBopa C y4eTOM BOJU
CTOPOH W Uenu Aorosopa Mo3BOMASET caenaTb BbIBOA O HaMEPEHUM CTOPOH 3aKI4YUTb
aBTOPCKWIM AOroBOp 3aKasa.

Nccnepys ykasaHHble 06CTOSATeNbCTBA, CyAbl MNO-pasHOMY OLEHWIW Hanudme B
AOroBope yCNoOBWMW O npeaMeTe aBTOPCKOro gorosopa u 06 obbekTe aBTOPCKMX Mpas,
noanexawmx nepegaye 3akasuumky. DTO MNO3BOSINMAO CyAy MNEepBON MHCTAHUMWM MNPU3HaTb

AOroBOp He3aK/AK4YeHHbIM, a CcyAaM anennsiyMoHHOM W KacCaluMOHHOWM WHCTaHUUN -



caenaTb BbIBO4 O HaNMuMKM COrfalleHus Mo BCEM CYLUEeCTBEHHbIM YC/I0BMSM A0roBopa
Takoro Buaa.

Mpe3snanym BAC PO He cornacunca C yTBepXAEHMeM CyAoB anesiauMoHHOM W
KaCCaluMOHHON MHCTaHUMW O TOM, YTO NMpousBeaeHne, KoTopoe aBTop 06sa3yeTcs co3aaTthb,
onpeneneHo BMoOSHE KOHKpeTHO, 6osiee TOro, yxXe 3a4yMaHO aBTOPOM, HO J/UWb
"TexHnyeckn" He co3paHo.

lMpocToro ykasaHms B aBTOPCKOM AOroBope 3akasa Ha TO, 4YTO npousBeaeHue,
npaBa Ha WCMOSb30BaHME KOTOPOro nepefarwTcss 3akasuuky, 6yaeTr BTOpPbIM
npouseBeaeHneM, Co34aHHbIM aBTOPOM, N ByaeT COOTBETCTBOBATbL OnNpeAeneHHOMY XaHpy,
6e3 ykasaHus MHbIX NapaMeTpoB, XapakKTepuctmk byaywero npousseaeHuss (Hanpumep,
ClOXeTa, Ha3BaHus) unun 6e3 npeacraBneHns TBOPUYECKOW 3as9BKM, NaHa, HEAOCTAaTOYHO.

Taknm o6pas3om, cnegyeT npu3HaTb, YTO CTOPOHbl He AOCTUIIN COrflaweHust o
npegMeTe aBTOPCKOro AoroBopa 3akasa, MNo3TOMYy Yy CyAOB anesiauMoOHHOM W
KaCCauMOHHON MHCTaHUMIM He 6bls10 OCHOBaHWUM AN NPU3HAHUS ero 3aKtoYeHHbIM <53>,

<53> TlloctaHoBneHnue [lpe3mgnyma Bbicwero ApbutpaxHoro Cyaa Poccuiickon
®enepauunn ot 27 unoHa 2006 r. N 2039/06; cM. Takxke: lNoctaHoBneHne denepanbHOro
apbutpaxHoro cyaa Bonro-Bstckoro okpyra oT 26 aekabps 2005 roga. Aeno N Al7-
295/1-2005.

3akoHopaTtenb B N. 2 cT. 1288 TK P® oTAenbHO OTMETUN KaK BO3MOXHOCTb
npenocTtaB/ieHnss Mo AOroBOpy AaBTOPCKOrO 3akas3a nMpaBa Ha  UMCNOJb30BaHue
npomseefeHusd, TakKk W repejady MUCKIUYUTENIbHOrO rMpaBa Ha co3jaBaemoe
npousseaeHne. CnenosaTefnibHO, YC/I0BUSMW AOroBOpa aBTOPCKOrO 3akasa MoXeT 6biTb
npeaycMoTpeHo:

1) oTuyXaeHue 3aKka3uuKy UCKIIYUTENbHOro npaBa Ha npou3BeAeHue, KoTopoe
AOJIKHO 6bITb CO34aHO aBTOPOM;

2) npepocTaBfeHWe 3aKa3uuky rnpaBa WCMONb30BaHMUSA 3TOr0 MpPou3BeAEeHUs B
npeaenax, yCTaHOB/IEHHbIX AOrOBOPOM.

Ecnu e goroBop aBTOPCKOro 3akasa npeaycMaTpuBaeT OTUYXAEHMEe 3aKa3uuKky
NUCKTIOYNTENBHOIO NpaBa Ha Npou3BeAeHMe, KOTOpoe AO/KHO 6biTb CO34aHO aBTOPOM, K
TaKOMy AOroBopy, COOTBETCTBEHHO, MPUMEHSIOTCA NpaBuna o0 Aorosope 06 OTUYXAEHUU
WUCKJTIOYNTENBLHOrO Npasa, ec/iv U3 CylecTsa A0roBopa He BbITEKAET UHOE.

Cratba 1289 K PO ycraHaBnmBaeT CpPOKM MWCMOJSIHEHUS A0roBopa aBTOPCKOro

3aka3a. [loroBop, KOTOPbIA He MpeaycMaTpuMBaET M HE MO3BOISET ONpPeAenUTb CPOK ero



WCMOSTHEHUS, HE CUYMTAETCS 3aK/toYeHHbIM. M3 Yyero cneayeT BbiBO4 O TOM, UTO YC/NOBUE O
CpOKe UCMOJTHEHUA ABMSETCA 4719 A0roBOpa aBTOPCKOro 3aka3a CYLLEeCTBEHHbIM.

B cnyyae, Korga CpokK MCNOMHEHUS AOroBOpa aBTOPCKOro 3akasa HacTynua, aBTopy
npu HeobxoAMMOCTU U MPU HANUUUWN YBAXUTENbHbIX MPUYMH ANS 3aBEpPLUEHUS CO34aHUs
npousBeaeHns NpeaocTaBNsaeTcs AONONHUTENbHbIN NbrOTHbIA CPOK NPOAOIXKUTENbHOCTBIO
B OAHY 4eTBepTYyl 4acCTb CpOKa, YCTaHOBAEHHOro Ass8 WUCNosHeHus pgorosopa. bonee
ANNTeNbHbIN NbFOTHLIN CPOK MOXET 6bITb NPeAyCMOTPEeH CornalleHMeM CTOPOH.

Mo ncreyeHnn NbroTHOro Cpoka, NpeaoCTaB/IeHHOro aBTOPY B COOTBETCTBUM C M. 2
CcT. 1289 K P®, 3aka3uumk Brpase B OAHOCTOPOHHEM Nopsiake OTKa3aTbCs OT AOroBopa
aBTOPCKOro 3akasa.

3aKka3umMKk TakxXe BhnpaBe OTKasaTbCAa OT AOoroBopa aBTOPCKOrO 3akasa
HenocpeaACTBEHHO MO OKOHYaHMM CpoOKa, YCTAHOBMIEHHOrO AOrOBOPOM ANns  ero
WUCMOSTHEHWNS, €eCNn A0roBop K 3TOMY BpPEMEHM He MCMOJSIHEH, @ U3 ero YCNOBWUK $SIBHO
BbITEKAET, 4YTO MPU HApyLWeHUU CpoKa WCMNOSHEeHUS A0roBopa 3aKa3uuK yTpauduBaeT
WHTEepecC K A0roBopy.

[loroBop aBTOPCKOro 3aka3sa siBNseTcs BO3Me34HbIM, eC/in corsaweHneM CTOPOH He

npeaycMOTPEHO UHOE.

3.4. OTBETCTBEHHOCTb MO A0rOBOpaM, 3aK04aeMbIM

aBTOPOM Mpoun3sBeaeHus

'K PCOCP 1964 romaa noapobHO perynupoBan OCHOBaHus, ¢opMy KM 06beM
OTBETCTBEHHOCTM MO  aBTOpCkuMM  porosopaMm. Cratba 511  npepgycmaTtpuBana
OTBETCTBEHHOCTb aBTOpa - B MNpPeAyCMOTPEHHbIX 3aKOHOM ciy4yasx OH o06sa3aH 6bin
BO3BpPaTUTb NOJSIy4eHHOE MO AOroBOpPY aBTOPCKOE BO3HArpaxaeHue.

OTBETCTBEHHOCTb 3@ HapylleHWe [0rosopa ApYyrorM CTOPOHblI - OpraHu3auun -
CBOAMNACH K TOMY, YTO €C/N1 OpraHu3aums He OCYLWeCTBUT UM HE HauyHeT UCMOb30BaHUS
0A06peHHOro e npomsBeaeHUs B YCTAHOBJIEHHbIM AOMOBOPOM CpPOK, OHa obs3aHa no
TpeboBaHMIO aBToOpa YynnatuTb emy o06ycnoBneHHoe BO3HarpaxaeHue MnoSHOCTLIO.
OpraHusaumns ocsoboxaanacb OT 06493aHHOCTU YNAATUTb aBTOPY 4YacTb BO3HarpaxaeHus,
KOTOPYK OH Ao/KeH 6bin 6bl NONy4YuTb MNOC/SEe Havana WCMoNb30BaHUSA MPOM3BeAEHUs,
€CNIN  [QOKaXeT, 4YTO He Morna ucnonb3oBaTb MpousBeaeHMe No 06CToATenbCTBaM,
3aBUCSALWMM OT aBTopa.

30All, npepocTtaBnas ctopoHam 6onbuwyto cBobogy Npu 3aKNKOYEHUM ABTOPCKMUX
AOroBOopoOB, OTKaszancs OT CTOMb >XEeCTKOW perfameHTauMm OCHOBaHMW U pa3Mepa

oTBeTCcTBeHHOCTU. CornacHo cT. 34 30All, CToOpoHa, He NCNONHMUBLUASA UNW HEHaANEXallnM



obpa3oM ucnonHuBwaa obasaTenbCTBa MO aBTOPCKOMY AOroBopy, o6si3aHa BO3MeCTUTb
ybbITKMN, MNPUUYMHEHHbIE APYroW CTOPOHE, BKJKO4Yas YynyweHHyk Bbiroay. lpeaenbHbIn
pasMep OTBETCTBEHHOCTU 6blN yCTaHOBAEH NUWb ANS aBTOPCKOro AoroBopa 3akasa. Ecnu
aBTOp He npeacTaBu/ 3akKa3Hoe npou3BedeHne B COOTBETCTBMWM C YC/IOBUSAMW AOroBOpa
3aKasa, OH 06s3aH 6bl1 BO3MECTUTb peasibHbli yuwepb, MNpUUYMHEHHbIM 3aka3uuky. B
COOTBETCTBMKM CO CT. 1290 pencrteytowero 'K PO, oTBETCTBEHHOCTb aBTOpa MO AOroBOpY
06 OTUYXAEHMW WCKIUYUTENBHOIO MpaBa Ha nNpousBeAeHne U Mo JINLUEH3UOHHOMY
AOroBopy OrpaHMyeHa CyMMOW peanbHoro yuwepba, NpUYMHEHHOrO ApYrom CTOpOHe.
[loroBopoM MoXeT 6bITb NpeaAyCMOTPEeH MeHbLUWI pa3Mep OTBETCTBEHHOCTU. B cnyuae xe
HEUCNOSIHEHNS WM HeHaanexawero WCNoSIHeHUs [0roBopa aBTOPCKOrO 3akas3a, 3a
KOTOpOe aBTOp HeceT OTBETCTBEHHOCTb, aBTOp 0653aH BO3BpaTUTb 3akKa3uuKy aBaHC, a
TakXe yniatuTb eMy HeyCTOMKY, eC/lM OHa npeaycMoTpeHa AOroBOpPOM.

Ob6sa3aTenbHble 4719 CTOPOH A[0roBopa HOpMblI 4Yactu 4yetBepton K PO 06
OTBETCTBEHHOCTM 3@ HapylweHue [AOroBOpPHbIX 0653aTenbCTB MNPUMEHSIOTCS, eCcnun
COOTBETCTBYHWOLWME HapyweHus Obiin AonyleHbl nocse BBeAeHUMs B AeNCTBuMe 4YacTu
yetBepton K P®, 3a MCKNOYEHUEM CNy4vaeB, Koraa B AOroBopax, 3aK/AK4YeHHbIX A0 1
saHBapsi 2008 roga, npeaycMaTpmBaniacb MHAs OTBETCTBEHHOCTb 3@ TakmMe HapyLleHus.

KpaTkune BbIBOAbI:

- B 4acTtu yetBepTon K PO 3akoHopaTeNnb OTKA3blBAETCA OT MOHATUS "aBTOPCKUI
aorosop" n npegycMmaTpuBaeT ABa TuNa AOroBOpPOB, KOTOpble MOryT 6biTb 3aKOYeHbl B
OTHOWEHUN nbblX pe3ynbTaToB MWHTENNEeKTyaslbHON AesaTenbHOCTU (B TOM  yucne
npousBeAeHUn Hayku, nuTepaTypbl M WUCKyCcCTBa): AoroBop 06 OT4YyXAEHUU
NUCKTIOUYNTENBHOrO NpaBa Ha Npom3BeAeHUe N JIMLEH3UMOHHbLIA AOrOBOP O NpefoCTaBleHnN
npasa MCNosIb30BaHMS NPOU3BEAEHUS;

- HoBen/oMm 4yactun derBepton [K PO gasnserca poroBop 06 OTYYXAEHUM
UCKMIOYNTENBHONO MpaBa Ha npou3BedeHne, nMNo KOTOPOMY aBTOp WAM  WHOWM
npasoobnapgatens nepepaer wam  obg3yeTca  nepefatb  NpuHagiexallee  emy
NUCKIOUYNTENBbHOE MpPaBO Ha Npou3BeneHuMe B MOMHOM obbeme npuobpertaTesnto Takoro
npaea;

- XapaKTepHOM 4YepToM JIMLUEH3MOHHOIrO0 AO0roBopa, B OTAMuMe OT Aorosopa 06
OTUYXAEHUU UCKTIYNTENBHOIO Npaea, ABASETCS nepexod K SinueH3naTy npaB Ha obbekT
WHTENNEeKTyasibHOM COBCTBEHHOCTW B oOrpaHmyeHHoM obbeme. lpu 3ToM 06beM npas,
nepexoasLmx K nmueHsnaTty, onpeaensercs ycnoBuUsaMn NMLEH3MOHHOIO A0OroBopa;

- 3aKkpensieHO ocoboe ycnoBuMe m34aTeNbCKOro JUMUEH3MOHHOINO0 A0roBopa,
Bo3narawouwee Ha wusgaTtens 0653aHHOCTb HayaTb MCNO/b30BaHWE MpPOM3BEAEHUS He

Nno3AHee OMpefeneHHOro CcCpoka, YCTaHOBMEHHOro B [OroBope. HeucrnonHeHue 3ToW



0653aHHOCTM BNeYyeT 3a coboi BO3MOXHOCTb OAHOCTOPOHHEr0 pacToOpXeHMs Aorosopa no
MHUUMATMBE aBTopa 6€3 BO3MELlEeHUS U3AaTeNnt0 MPUYUMHEHHbIX 3TUM YObITKOB, @ TakXe
BO3MOXHOCTb B3bICKaTb C M3AaTens npeayCcMOTPEHHOE AOroBOPOM BO3HarpaxaeHue B
nosiIHOM obbeme;

- OTBETCTBEHHOCTb aBTOpa Mo AOroBOpaM OrpaHM4yeHa CyMMOW peanbHoro yuwepba,
NMPUUYMHEHHOIO ApPYroM CTOPOHE, eC/In AOroBOpPOM He MpeayCMOTPEeH MEeHbLUU pa3mep

OTBETCTBEHHOCTHU.

['naBa 4. NPABA, CMEXHbIE C ABTOPCKNUMW

Ha Ttepputopumn CCCP n Poccuu CMexHble npasBa He OXpaHsAINCb A0 3 aBrycra 1992
roga, korga Bctynunu B aencrtene OCHOBbI Fpa)aaHCKoro 3akoHoaaTtenbctBa Coto3a CCP
n pecnybnuk 1991 roga (no K PCOCP 1964 roma OXpaHSNMCb aBTOpPCKMe npaBsa
opraHmsauum 3¢pUpHOro BewaHus Ha paguo- mn Tenenepepaudun). Cratbss 141 OcCHOB K
CMeXHbIM NpaBaM OTHOCWAA NpaBa UCNOJIHUTENEN, co3paTenen 3ByKO- U Buaeo3anucen,
opraHmsaumnin apupHOro BewaHus.

Pasgen III 30All npenocTasns/l OXpaHy CNeaylLlwuM KaTeropmaMm CMEXHbIX MNpas:
npasBa WCNOSHUTENEN Ha WX MWCMNOJIHEHMSA M MNOCTAaHOBKW (MCNONHUTENbCKME npaBa);
npasa npoussogutenen doHorpaMm Ha mx doHorpammbl (poHOrpaMMHble NMpaBa); Npasa
opraHmsauun >3@GUpHOro BelwaHuMs W KabenbHOro BewaHus Ha UX nepegayn Aans
Bceobulero ceeaeHusa (npaBa BelwaTesNbHbIX opraHm3aumin). OHM OTIMYanuCb Apyr oOT
apyra no cybbektam, cogepXXaHuio, CpoKaM OXpaHbl 1 T.n.

Hosennon pgencreytowero NK PO ctano oTHeceHue K CMeXHbIM rnpaBaM ABYX HOBbIX
BMAOB WHTENNEeKTyasbHbIX npas, paHee He OXpPaHsABLUMNXCS POCCUNCKNM
3aKOHOAATENbCTBOM: CMEXHOro rnpaBa Ha coaepXxaHue 6a3 aaHHbiX (CT. cT. 1333 -

1336); cMexHoro npasa nybnunkatopa npousseneHuns (ct. ct. 1337 - 1344).
4.1. Obwme NonoXeHns 0 CMeXHbIX NpaBax
B cootBetctBMM cOo CcT. 1304 TK PO cMexHbIMM npaBaMu  ABASKOTCSA

MHTENNIEKTYAaJIbHbIE NMpaBa:

- Ha pe3ynbTaTbl UCNOMTHUTENBbCKOW AeATENbHOCTU (MCNONHEHUS);



- Ha pOHOrpamMmsil;

- Ha coobuweHne B adhup mnm no kabenw pagumo- M Tenenepenad (BewaHue
opraHmsauun apupHoro n kabenbHOro BewaHusa);

- Ha coaepXXaHune 6a3 AaHHbIX;

- Ha Npou3BeAeHUs HayKu, nutepaTypbl U UCKYCCTBaA, BNepBble 06HapoaOBaHHbIE
nocne nx nepexoia B obLecTtBeHHOEe AOCTOSIHUE.

K CMeXHbIM npaBaM OTHOCUTCS WUCKIKOUYUTENbHOE nMpaBo, a B Ccay4asx,
npeaycMoTpeHHbix MK PO, Takxke nnMyHbie HeEMMYyLWEeCTBEHHbIE NMpaBsa.

Ob6bekTaMu CMEeXHbIX NpaB ABNSAOTCA:

- WUCMNOJSIHEHUS apTUCTOB-UCMONIHUTENEN U AUPUXKEPOB, MNOCTAHOBKU peXuccepoB-
NOCTaHOBLUMKOB crneKkTaknenm (MCNoSIHEHUS), €eCnun 3TU MUCMNOJSIHEHUS BblpaXakTcsd B
dopme, ponyckawowen wUx BOCNpoOU3BEAEHME W pacnpoCTpaHeHne C  MNOMOLWbH
TEXHUYECKNX CPeacTB;

- ¢oHOrpamMMmbl, TO ecTb tobble UCKIUYUTENBbHO 3BYKOBble 3arucu UCMNOSIHEHUMN
WIM WHbIX 3BYKOB JIN60 KX oTO6paxkeHun, 3a WCKIYEHMEM 3BYKOBOM 3arucu,
BK/IIOYEHHOM B ayAMOBU3YyasibHOE Npou3BeaeHune;

- coobuieHnsa nepepady opraHmsaunn 3OUPHOro UM KabenbHOro BewaHusi, B TOM
yncne nepepad, Co3gaHHbIX CaMOW opraHusaumen 3upHoOro mnm kKabenbHOro BellaHus
nmnbo No ee 3aKa3sy 3a CUYET ee CpeacTB APYron opraHmM3aunen;

- 6a3bl AaHHbIX B 4acTW MX OXpaHbl OT HECAHKLWOHMPOBAHHOIO W3BNEYEHUS U
NOBTOPHOIO UCMOJSIb30BaHUS COCTABMSAKOLWMX UX COAEPXAaHME MaTepUanos;

- Npou3BEeAEHUs HayKuW, nuTepaTypbl U WUCKYcCTBa, Ob6HapoAOBaHHbIE Mnocie ux
nepexoaa B ob6LeCTBEHHOE [OCTOSHME, B 4acCcTuM OXpaHbl npaB nybnnkaTopoB Takux
npounsseaeHun.

Mpn perynupoBaHMn OOGBEKTOB CMEXHbIX MpaB CyWeCTBEHHOE 3Ha4YeHue UMelT
HOPMbI MeXAyHapoAHoro npasa. B HacTosiwee BpeMms Poccuiickas deaepauuns sBnsieTcs
yyacTHUUEN cneayrwmx MexayHapoaHbIX 4OrOBOPOB:

- KoHBeHuuu, yupexpawuwen BceMUpHYO OpraHusauuilo MHTeNIeKTyaslbHON
cobctBeHHocTn (Ctokronbm, 14 wuionga 1967 r., B pegakumm ot 2 okTtabpsa 1979 r.;
BcTynuna B cuny ansg CCCP 26 anpensa 1970 r.);

- MexayHapoaHOM KOHBeHUMM 06 oxpaHe npaB WCMOSHUTENEN, M3roToBUTENEN
¢doHorpamMm n BewartesibHbIX opraHusaumn (Pum, 26 oktabps 1961 r.; BcTynuna B cuniy
ansa Poccuiickon ®epepaummn 26 masa 2003 r.);

- KoHBeHUMN 06 OXxpaHe MHTepecoB npousBoauTenem GoHOrpaMM OT HE3aKOHHOIo
BoCnpomussoacTBa ux oHorpamMm (XKeHesa, 29 okTabpsa 1971 r.; BCcTynuna B cuny Ans

Poccuinckon ®epgepaumnm 13 mapta 1995 r.);



- CornaweHunsa o cotTpyaHu4yecTse B 061aCTM OXpaHbl aBTOPCKOro NpaBa U CMEXHbIX
npas (MockBa, 24 ceHTa6psa 1993 r.).

MpepocrtaBneHne Ha Tepputopum Poccuinckon @depepaunmnm oxpaHbl 0b6bekTam
CMEeXHbIX NpaB B COOTBETCTBUM C MeXAYHapoAHbIMM AoroBopamu Poccuinckon depepaunm
OCYLLEeCTBASAETCA B OTHOLWEHWM UCMNONHEeHUN, doHorpamMM, coobuweHnn nepepad
opraHmsauun apupHoro nnu KabenbHOro BewaHus:

- He nepeweawmnx B 06WECTBEHHOE AOCTOSIHME B CTpaHe MX MNPOUCXOXAEHUS
BCNeACTBME  UCTEYEeHUS  YCTAHOBJIEHHOr0O B TakKOWM  CTpaHe Ccpoka [AencTBus
NCKTIOUYNTENBHOrO Npasa Ha 3T 06beKTbl;

- He nepeweawux B obwecTBeHHOe AocTossHMe B Poccuinckon @epepaunm
BCNneacTBMe uUCTedYeHuss npeaycMmoTpeHHoro K PO cpoka AencTBUS UCKIIOYUTENBbHOMO
npasa.

Kak n B OTHOWEHWM aBTOPCKMX MpaB, A7 BO3HUKHOBEHWS, OCYLLUECTBIEHUS W
3aWMTbl CMEXHbIX NpaB He TpebyeTcsa perncrtpauns ux obbekta mnm cobnigeHne Kakmx-
nM60 MHbIX PopMasibHOCTEN.

M3rotoButeno @GoOHOrpaMMbl U WUCMOMHWUTENb, a TakXe uHon obnagaTtenb
NUCKIOYUTENBHOrO npasa Ha ¢oHOrpamMMy WAM MUCMNOJSIHEHME BNpaBe WCMOMb30BaTb 3HaK
OXpaHbl CMEXHbIX MNpaB, KOTOPbIA MOMELLAETCA Ha KaXAOM OpUruMHane Wan akKsemnnaspe
doHorpammbl 1 (MNK) Ha KaXXaAoM cogepxaleM ee dyTnspe.

3HaK OXpaHbl CMEXHbIX MpaB COCTOUT U3 TpeX 3/1eMEHTOB:

- NaTUHCKON 6yKBbl "P" B OKPY>XHOCTH;

- UMEHW UM HAUMEHOBaHMSA obnagaTens UCKIYUTENbHOIO Npaea;

- roga nepsoro ony6nnkosaHus GoHOrpamMmsl.

Mpn 3TOM noA 3K3eMnIAspoM (OHOrpaMMbl MOHMMAETCA ee Komnus Ha aboM
MaTepuanbHOM  HOCUTeNe, W3roToBAEHHass HernocpeACTBEHHO WM KOCBEHHO C
¢doHOorpammbl M BKAKO4YaKLWas BCe 3BYKM WMAM 4YacTb 3BYKOB JIM6O mMX oTOb6paxeHwus,
3adunKCMpoBaHHble B 3TOM ¢doHorpamme. [log oOTobpaxeHueM 3BYKOB MOHMMAETCs MX
npeacraeneHne B uundposon dopMe, ana npeobpasoBaHuss KOTopon B opmMy,
BOCMPUHMMAEMYIO CyXOM, TpebyeTcs WCnonb30BaHME COOTBETCTBYHOLUMX TEXHUYECKUX
CcpeacTs.

ABTOpaM, WCMNOMHUTENSAM, W3roToBuTenaMm ¢GoHorpamMM W ayaumoBU3YyasibHbIX
npousseaeHunm NpUHAANEXUT npaso Ha BO3HarpaxaeHue 3a cBobogHoe
BOoCrnpousseaeHne ¢oHorpaMMm U ayaumoBusyasibHblX MPOM3BEAEHUN WUCKIOYUTENbHO B
AnNYHbIX uenax (cT. 1245 TK P®). Takoe BO3HarpaxxaeHuve MMeeT KOMMNEHCALMOHHbIN

XapaKkTep W BbiNjlauMBaeTca npaBoobnagaTenaM 3a CYET CPeacTB, KOoTopble noanexaT



ynnarte W3rotoButensMm u mmnoptepamm ob6opyAoBaHMSA W MaTepuasibHbIX HOCUTENen,
NCMoNb3yeMblX A1 TAaKOro BOCNpPOU3BEeAEHUS.

CornacHo ct1. 1306 TK P® mncnonb3oBaHne obbeKTOB CMeXHbIX npas 6e3 cornacus
npasoobnagartens n 6e3 BbiNnaTbl BO3HarpaXaeHust 4onyckaeTcs B cnydasax cBob6ogHOro
Mcnonb3oBaHUs npounsseaeHnn (CT. cT. 1273, 1274, 1277, 1278 n 1279 'K P®), a Takxe
B MHbIX Cy4asaXx, NpeaycMoTpeHHbIX rnason 71 K PO.

N3rotoButeno ¢GoOHOrpaMMbl U WUCMOMHWUTENb, a TakXke uHon obnagaTtennb
UCKIIOYNTENbHOro npaBa Ha (QOHOrpaMMmy WM WUCMOSIHEHWME BMNpaBe CaMOCTOATENbHO
pacnopsiXXaTbCsl CBOMMU UHTENNEKTYaIbHbIMX NpaBaMu.

B yacTHOCTM, OHM BNpase 3ak/yaTb AOroBOpPbl 06 OTUYXAEHUU UCKTIOUYNTENBHOMO
npaBa Ha O6bLEKT CMEeXHbIX NpaB M JIMLEH3UOHHbIE AOrOBOPbI O NMpeaocTaB/ieHnn npasa
NCMoNb30BaHMA 06beKTa CMEXHbIX Mpas.

Mo poroBopy 06 OTYYXAEHUN UCKHOUUTENBHONO NpaBa Ha O06bEKT CMEXHbIX MpaBs
oAHa CTopoHa - npasoobnapgatene - nepepaer unmM 0643yeTcs nepedaTtb CBoOe
NUCKIOYNTENBbHOE MPaBO Ha COOTBETCTBYHOLWMA 06BEKT CMEXHbIX MpaB B MNOJIHOM obbeme
ApYyrow cTopoHe - npuobpeTtaTento nckntoumntenoHoro npasa (cr. 1307 K PO).

CTtopoHamMu B pgorosBope dBngalTCa obnagatenb UCKAOYUTENbHOrO npasa
(ucnonHUTenb, M3roToBUTENb (POHOrpaMMmbl, opraHmsauus 3dUpHOro mnm kabenbHOro
BelWaHus, n3rotoeutesib 6asbl AaHHbIX, Nyb6AuMKaTop Npou3BeAEeHUS HAayKu, nutepaTypbl
MM UCKycctBa nNmbo uHOM npaBoobnagatenb) M npuobpertaTenb WCKAUYUTENBHOMO
npasa, KOTOPbIM MOXeT bbITb Kak usnyeckoe, Tak 1 ropuamyeckoe nmuo.

Mo NWMUEeH3MOHHOMY A0roBOpy JuvuUeH3nap npegocrtaBnsger wunm  obssyercs
npeanocTaBuUTb JIMLEH3MATY NpPaBO MCMNOAb30BaHMSA COOTBETCTBYHOLWEro o6bekTa CMeXHbIX
npas B YCTAHOBJ/IEHHbIX AoroBopoM npegenax (cr. 1308 MK PO).

JIMueH3napoM ABMASETCA MUCMNONHUTENb, U3rOTOBUTENb (POHOMpaMMbl, OpraHm3aums
3upHOro wunu kKabenbHOro BewaHus, wu3rotoButenb 6a3bl AaHHbIX, nybnukaTop
npomn3BeaeHnUs Hayku, nutepaTtypbl UamM UcKycctea nmbo mHoM npaBoobnapartenb, a B
KayecTBe nueH3naTa MOXET BbICTynaTb Ntoboe nunuo.

B cooTBeTctBUM cO CcT. 1311 K PO B cnyyaax HapyLeHUs UCKIIYUTENbHOro npasa
Ha 06BbEKT CMEeXHbIX npaB, YCTaHOBMEeHHbIX K PO, obnagatenb UCKAOYNTENBHOIO Npasa
(cT. cT. 1250, 1252 n 1253) BnpaBe B cooTBETCTBUM C N. 3 CT. 1252 K P® TpeboBaTb No
cBoeMy BbI6Opy OT HapyLwmTens BMeCTo Bo3MeleHUs yObITKOB BbiNaaTbl KOMNEHCaUun:

- B pa3Mepe OT AeCATU Thicad pybnen Ao natM MUANMOHOB pybnen, onpeaensieMom
Nno YCMOTPEHMUIO Cyaa;

- B ABYKPaTHOM pa3Mepe CTOMMOCTU 3K3eMnaspoB (GOHOrpamMmMbl Uan B ABYKPATHOM

pasMepe CTOMMOCTM TMpaBa WCMO/b30BaHUS O6bEKTa CMEeXHbIX MpaB, onpeaenseMoun



NCXoAs W3 UEeHbl, KOTopas MNpW CpaBHUMbIX 06CTOATENbCTBaX OObIYHO B3MMaeTcs 3a
NnpaBoOMEpPHOE UCNOSb30BaHME Takoro obbLekTa.
Mpn 3TOM obnagaTtenb WUCKAKYUTENbHOrO MpaBa MOXeT WCMNoNb30BaTb U Apyrue

cnocobbl 3aWunThbI.

4.2. NpaBa Ha UCnonHeHue

CornacHo ct. 1313 TK P® wucnonHutenem (aBTOPOM WCMNOAHEHUS) NpU3HAETCH
rpakaaHuH, TBOPYECKMM TPYAOM KOTOPOro CO34aHO UCMOTHEHME:

- apTUCT-ucnonHutenb (aktep, neBel, My3blKaHT, TaHUOpP WM Apyroe nuvuo,
KOTOpOe UrpaeTt poflb, 4UTaeT, JAeKIamMupyeT, MnoeT, urpaer Ha My3blKaJlbHOM
MHCTPYMEHTE MM MHbIM 06pa3oM y4acTBYET B MCMOSIHEHMM MPOU3BEAEHUS NUTepaTypbl,
WCKYCCTBa WM HAPOAHOro TBOpPYECTBa, B TOM 4uCie 3CTPAAHOro, LMPKOBOro wun
KYKOJIbHOro HoMepa);

- pexuccep-nocCTaHoBLKMK chnekTakns (nmMuo, ocywecTBmBLlee MOCTAaHOBKY
TeaTpasibHOro, UMPKOBOro, KyKOSIbHOrO, 3CTPAAHOro UM MHOMO TeaTpasibHO-3peSINLLHOIo
npeactaBneHus);

- Ampuxep.

B Hayke rpaxaaHCKOro npaBa OCTaeTcsa  AMCKYCCMOHHbIM  BOMNPOC O
uenecoobpasHOCTU MpenocTaBNeHns cTaTyca CybbekTa CMeXHbIX MnpaB TeaTpasibHOMY
pexwuccepy.

6.C. AHTUMOHOB U E.A. ®nenwwny nonaranun, 4To pe3ynbTaT TBOPYECKOro Tpyaa
TeaTpasibHOrO pexuccepa He sBnseTcsa 06beKTOM aBTOPCKOrO npaBa M He TONbKO He
obneueH B 06bekTMBHYO pOpMy, HO "0bpeyeH yMepeTb B aKTEPCKOM TBopYecTBe" <54>.

<54> AHTMMOHOB B.C., ®nenwuny E.A. ABTopckoe npaso. M.: lNociopusgaTt, 1957.
C. 93.

A.NN. CepreeB oTMe4yaeT, 4TO "pexuccepbl-NMOCTAHOBLUMKM, B  YaCTHOCTU
TeaTpalibHble peXxunccepbl, HENOCPEACTBEHHOIO0 y4acTUs B UCMOMHEHUN NPOM3BEAEHUS HE
NPMHUMAOT, XOTHA npexae Bcero 6narogaps WX TBOPYECKUM YCUNUSAM CO34AAETCS
XyAO0XeCTBEHHO LEeNOCTHOe CueHnYeckoe npounsseaeHme” <55>.

<55> Ceprees A.ll. lpaBo UWHTennektyanbHoM cob6CTBEHHOCTNU B Poccuirckon

denepaumnn: YuebHuk. 2-e n3a., nepepab. n gon. M.: TK Benbu, 2004. C. 336.



HecMoTpst Ha 3To, no MHeHuto A.ll. Cepreea, pexXuccepbl-NnoCTaHOBLLMKN MOTyT
CYMUTATBLCSA UCMONHUTENSIMU TONbKO YCIOBHO.

OanHako peuncteyowmnn MK PO, kak n 30All, OTHOCUT pexuccepa-nocCTaHOBLMKA
CNeKTakK/sa, B TOM 4ucne TeaTpasbHOro, K Yncny cybbekToB CMEeXHbIX npas.

NcnonHuTento Kak cybbeKkTy CMeXHbIX npaB npuHaanexar:

- UCKJTIOUYMTENIbHOE NPaBO Ha MUCMNOJSIHEHUE;

- NpaBo aBTOPCTBA - NPaBO NPU3HaBaTbCA aBTOPOM UCMONHEHUS;

- MpaBO Ha WMS - MNpaBO Ha YyKa3aHWe CBOEero WMMEeHW WAM MceBAOHMMA Ha
aKk3eMnaspax (POHOrpaMMbl U B MHbIX Clly4asiX MCMNO/b30BAaHUSA UCMNOMHEHUS, @ B Cliy4dae,
npegycMoTpeHHoM n. 1 cT. 1314 K PO, npaBo Ha yKaszaHMe HaMMeHOBaHWSA KOJI/1eKTMBA
UCMONHUTENEeNn, KpoMe CciydyaeB, KOoraa XapakKTep WCNOSb30BaHUS Mpou3BeAeHUs
NCKt0HaeT BO3MOXHOCTb YKa3aHUS UMEeHW UCNOAHUTENS WM HauMeHOBaHUS KOJIEeKTUBA
ncnonHuTenemn;

- NpaBO Ha HENpPUKOCHOBEHHOCTb MCMO/IHEHUS - MPaBO Ha 3alUUTy UCNOSHEHUS OT
BCSAAKOrO MCKaXeHWsi, TO eCTb OT BHeCeHus B 3anucb, B coobuweHne B adup uam no
Kabent UW3MEeHeHWn, nNpuBOASAWMX K U3BPAWEHUIO CMbiCNa WAM K HapyLeHUto
LLeSIOCTHOCTU BOCMPUATUSA UCTMOSTHEHUS.

UTo KacaeTcs NepBOro M3 YKasaHHbIX MpaB - WCKIKYUTENbHONO0 npaBa Ha
ncnonHeHme, To B N. 2 cT. 1317 TK PO coaep>XuUTcss nepevyeHb CnocoboB MCNob30BaHUS
NCMOSTHEHUNS, KOTOPbIN HE ABASETCS ncyepnbiBalowmMM. TakK, MCNOSb30BaHMEM UCTMONTHEHUS
cyuTaeTcs:

- coobuweHne B 3dup, T.e. coobuieHMe MUCMONHEeHMs ANns Bceobuiero ceeaeHus
nocpeacTtBoOM e€ro nepegadn no paguo wnu TenesBuaeHuto (B TOM 4yucie nyTem
peTpaHcnsaumMmn), 3a UCKIKYeHneM KabenbHOro TeneBmaeHms.

Moa coobweHneM noHuMaetrca nwboe pencreme, NoOCpeacTBOM  KOTOPOro
NUCMOSIHEHNE CTAHOBUTCS AOCTYMHbIM ANS CNYyXOBOro W/MNnM 3pUTENbHOr0 BOCMPUSATUS
He3aBMCUMO OT ero aKTUyecKoro BoCcnpuaTna nybnmnkon.

Mpn coobLieHnn UCnonHeHuss B 3up 4vepes CNyTHUK nog coobuieHnem B 3dup
NOHMMAETCS MpPMEM CUIFHaNoB C HAa3eMHOM CTAaHUMM Ha CNYTHWUK U nepegadya CUrHasaoB CO
CNyTHMKA, NOCPeACTBOM KOTOPbIX MCMNOSHEHWE MoXeT 6biTb AoBeAeHO A0 Bceobuiero
CBeAeHMs He3aBMCUMO OT ero akTuyeckoro npuneMa nybnmkon;

- coobweHne no kabento, TO ecTb coobleHne WucnoaHeHus ang Bceobuiero
CBeAeHuns nocpeacTBOM ero nepefaynm no pagno unm TeneBuaeHUo C noMmolbio kabens,
npoeBoAa, OMNTUYECKOro BOJIOKHA WM aHanornyHbiX Ccpeacts (B TOM 4ucie nyTem

peTpaHcnsauum);



- 3anncCb WCMONHEHUS, TO eCTb UKCauusa 3BYKOB WU/UNn u3obpaxxeHus unm ux
oTo6paXkeHMn C MOMOLLUbID TEXHUYECKUX CPeAcTB B Kakon-nnbo MaTtepuanbHoM dopme,
NMoO3BONSOWEN OCYLECTBAATb MX HeoAHOKpaTHOE BOCMpUSATME, BOCMpoOM3BeAeHWEe Wnu
coobueHue;

- BOCNpou3BeneHMe 3arnncu UCMONHEHUSI, TO eCTb M3roToB/ieHne oaHoro u 6onee
ak3eMmnnsipa poHorpaMmel MbO ee yacTu.

3annucb UCNONIHEHUSI Ha SNEKTPOHHOM HOcCUTene, B TOM 4Yucne 3anucCb B MaMsAaTb
OBM, Takxe cuuTaeTca BOCMpoOu3BedeHMEM, KpOMe Cc/fy4yaeB, Korga Takasd 3anucb
SABNSAETCA BPEMEHHOMW W  COCTaBMSET HEOTbEMNEMYK U CYLECTBEHHYK  4acTb
TEXHONOrMYeCKoro npouecca, WMewWwero eauMHCTBEHHOW  Uenbkd  NpaBoMepHoe
NUCMoNb30BaHMe 3anucu WAMm npaBOMepHoe JAoBeAeHWe WCMNOSIHEHUS A0 Bceobuiero
cBeAeHus;

- pacnpocTpaHeHue 3arnncu MUCNOSIHEHUS NYTEM MPOAAXMU WU UHOFO OTYYXAEHUS
ee opuruHana wau 3K3eMNAspoB, MnpeacTtaBnstowmx cobom KoOnuMmM TakoW 3anucm Ha
noboM mMaTtepmanbHOM HocuUTene;

-  [EencTeme, OCyLlecTBnsieMoe B OTHOWEHMM  3aNUCU  UCMNOSIHEHUS U
npeanycMoTpeHHoe nyHKTamMm 1 M 2 4. 2 ct. 1317;

- [poBeAeHue 3anuvcu UCNOoSIHEHUSA A0 Bceobuiero ceBegeHuss Takmm o6pasom, 4To
nboe NMUo MoXeT NosyuYnTb AOCTYN K 3anncu ncnonHenus ms nioboro mecta mn B nroboe
BpeMsi Nno cobcTBeHHOMY Bblbopy (AoBeaeHue Ao Bceobuiero ceeaeHms);

- NnybNnMYHOE WUCMOSIHEHME 3anncu MUCNONHEHUSs, T.e. nboe cooblieHne 3anmcu c
MOMOLLIbIDO TEXHUYECKUX CPeacTB B MeCTe, OTKPbITOM AN CBO6OAHOro noceuweHus, unm B
MecTe, rae npucyTCTBYET 3HAYUTENbHOE 4YUCMO0 MU, He NpuHagnexawmx K obbl4HOMY
Kpyry ceMbu, He3aBUCMMO OT TOro, BOCMPUHUMAETCH 3annucb B MecTe ee cooblieHns nnm B
APYroMm MecTte O4HOBPEMEHHO C ee CoobLleHneM;

- NpoKaT OpuUrnHana UM aK3eMnasipoB 3anmMcu UCNOSTHEHUS.

NcknountenbHoe npaBo Ha NUCMoNHeHne He  pacnpocTpaHseTcs Ha
BOoCcnpousBeaeHmne, coobuweHne B acbup unm no kabeno n nybanyHoe NCNosHEHNE 3anucu
NCNONHEHUs B ciy4dasix, Koraa:

- Takasa 3anucb 6bina npomseseaeHa C cornacus UICNOMHUTEnNs ;

- ee BocnpousseaeHue, coobuwieHne B 3dpunp unm no kabenwo nmbo nybnmyHoe
NCMNOTHEHNE OCYLLECTBASETCS B TeX Xe uensax, Ans KOoTopbiX 6bU10 NONy4YeHO cornacue
NCNONMHUTENS NPU 3aNUCU UCNOSTHEHUS.

Mpn 3aKknl4YeHUM C WUCNOAHUTENEM [O0roBopa O CO34aHUM ayAMOBU3YaslbHOMO
npousBeAeHns cornacnme WCNoAHUTEeNs Ha MWCNofb30BaHME UWCMNOSIHEHUS B COCTaBe

ayanoBnsyajibHOro npounssengeHns npeanosiara€Tcs. Cornacwue ncnonHuTend Ha



OTAEeNbHOE  WUCMOoNb30BaHME  3ByKa WM un30bpaxeHusi, 3adUKCUPOBAHHbIX B
ayamoBu3yasbHOM Mpon3BeaeHUn, AO0MKHO ObiTb NPSMO BblpaXeHo B A0OroBoOpe.

CpOK UCKNUYUTEIbHOIro rnpaea Ha MUCMosiHeEHME He orpaHumuymBaeTtcs 50 rogamu. B
cooTBeTCTBMKU cO cT. 1318 MK PO, ncknountenbHoe npaBo Ha WUCMNOSIHEHNE AENCTBYET B
TeYeHne BCEW XWU3HW WUCNONHUTeNsl, HO He MeHee 50 net, cumtasd c 1 aHBaps roaa,
cnepywowero 3a rogoM, B KOTOPOM OCYWECTB/IeHbl UCMNONHeHWe, nmbo 3anucb
ncnonHeHus, Nnmbo coobLieHne NcrnonHeHms B acpup nnm nNo Kabento.

Ecnn wmncnonHutenb 6bln penpeccnpoBaH M MOCMEPTHO peabunmntupoBaH, CpPoOK
OENCTBUS  UCKIKOYUTENBHOrO MNpaBa CYUTaeTCcs nNpoA/IeHHbIM W NATbAECAT NeT
ncumncnsaTca ¢ 1 aHBaps roga, cnegylouwero 3a rogoM peabunuvraunmm ncnonHUTens.

Ecnn ucnonuutens pabotan Bo BpeMs Benukon OTeyeCTBEHHOM BOWHbI WU
y4yacTBoBa/sl B HeW, CPOK AENCTBUA MCKOUYUTENIbHOINO npaBa NpoAJsieBaeTCcs Ha 4veTbipe
roga.

MpaBoO Ha UCNoNHEeHWe nepexoanT B 06LLecTBEHHOE AOCTOSAHME:

- N0 UCTEYEHUU CPOKaA AENCTBUS UCKTOUYMUTENBHOMO NpaBa Ha UCMNOJSIHEHNE;

- MpW rnepexoae npasa Ha MWCMNOJSIHEHME MO HacCneACTBY B COCTaBe BbIMOPOYHOIO
nMyLiecTea.

NcnonHeHne, nepeweglee B obwecTtBeHHOe AOCTOSAHME, MOXeT CBoboaHO
ncnonb3oBaTbCsa N06bIM nMUOM 6e3 4ybero-nnbo cornacus wWnu paspeweHns mn 6es
BbiM/1aTbl BO3HarpaxaeHus. [lpy 3TOM OXpaHAKTCA aBTOPCTBO, MMSA aBTopa W
HEMNPUKOCHOBEHHOCTb UCMOJTHEHUS.

McnonHuTenb MOXET pacrnopsXXaTbCHA UCKITIOUYUTESIbHLIM MPaBoOM Ha UCMNOJTHEHME.

Kpome Toro, UCK/IloUMTENbHOE NpaBO Ha UCMOJIHEHME NepexoauT No HaCeaCTBY.

CornacHo cT. 1319 TK P® Ha wucknwuuTenbHOE MpaBO HaA WCMNOSIHEHWE He
aonyckaetcs obpalleHune B3biCKaHMsA. OaHako MoxeT 6bITb 0bpalleHO B3biCKaHUe:

- Ha npasa TpeboBaHWA WUCMONHUTENs K ApyrMM nuvuam no porosopam 06
OTYYXAEHUN UCKITKOYUTENIBHOIO NpaBa Ha UCMOJSIHEHME U MO JIMLEH3UOHHbLIM 40roBopaM;

- Ha A40XO0A4bl, MONy4YEeHHbIE OT UCMOJSIb30BAHUSA UCMOJTHEHUS.

B3biCKaHMe Takxe MOXeT bbITb 0bpalleHo:

- Ha WUCKNUYUTENIbHOE nMpaBo, MpuHagaexauee He CaMOMy WCMNOJIHUTEN, a
ApPYyromy nunuy;

- Ha NpaBO MUCMOJSIb30BAHUA UCMOJTHEHUS, NPUHAAIeXallee nmueH3mnaTy.

Mpasuna ct. 1319 TK P® pacnpoCTpaHATCA Ha HACNeAHUKOB WCMOSIHUTENs, wux

HaCleaHMKOB U TaK AaJiee B Npeaesiax CpokKa OENCTBUS UCKTKOYUTENBHOIO npasa.



B cnydae npogaxwu npuHagnexalwero JuueH3maTty rpasa  MCNoJSib30BaHUSA
NUCNONHEHUsT C MNybnnyHbIX TOproB, B Uensax obpalleHuss B3bICKaHMS Ha 3TO MpaBo
NCMONTHUTENIO NPeaoCTaBNAETCS NpenMyLecTBeHHOe NpaBo ero npnobpeTenHuns.

B cuny ct. 1321 TK PO, ncknwouynmtenbHoe npaBo Ha WCMNOAHEHWE AENCTBYET Ha
Tepputopun P® B cnydasax, Korga:

- UCNOJTHUTENb ABASIETCS FPpaKaaHNMHOM PO;

- UCMOJIHEHME BrNepBble NMEesI0 MeCTO Ha Tepputopumn PO;

- WUCMOJSIHEHMe 3adukcnpoBaHo B (OHOrpamme, OXpaHAEMOM B COOTBETCTBUMU C
nonoxeHnamm cT. 1328 NK PO;

- UCNOSIHEeHMe, He 3aduKcmpoBaHHOe B (hOHOrpamMme, BKJIOYEHO B coobLieHue B
3¢pup nnm no kabento, oxpaHsemoe B COOTBETCTBUM C NMoNoxeHnamn ct. 1332 MK PO;

- B MHbIX CyyasX, NpeayCMOTPEHHbIX MeXAyHapoAHbIMKM AOroBopaMu Poccumnckom
denepaunn.

ABTOpPCTBO, UMS WUCMONIHUTENS W HENPWUKOCHOBEHHOCTb MCMOJSIHEHUSA OXPaHAKTCHA
6eccpo4yHO, B COOTBETCTBMM C npaBunamm ct. 1316 K P®, HezaBMCMMO OT TOro,
npenocrtaensfacb 1AM NpaBoBasg oOxpaHa TaKuMM pe3ynbTaTaM UHTeNsIeKTya bHOM
OEeATEeNbHOCTM B MOMEHT UX CO34aHUA.

OxpaHa aBTOpCTBa, WMEHU WCMNOJHUTENA U HENPUKOCHOBEHHOCTU WCMOJSIHEHUSA
OCYLLEeCTBNAeTCA B COOTBETCTBMM C npasunamum ct. 1316 MK PO, ecnn cooTBeTCcTBYIOLLEE
nocsiraTeNlbCTBO COBEPLLUEHO Noc/ne BBeAeHUS B AeNcTBMe 4YacTu yetsepTton Kogekca.

McnonHutens Bripase B nopsake, npeayCcMOTPEHHOM ANS Ha3HavYeHUs UCTMOSTHUTENS
3aBewaHns (ct. 1134 K PO®), ykasaTtb MU0, HA KOTOPOE OH BO3/1araeT OxpaHy CBOEro
MUMEHM U HENPUKOCHOBEHHOCTM WCMNOJIHEHUS NOCAe CBoer CcMepTM. ITO  Muo
OCYLLEeCTBASEeT CBOU NOSIHOMOYUS MOXU3HEHHO.

Mpn OTCYTCTBUM TaKMX YyKasaHUM WM B Cryyae oOTKasa Ha3HA4YeHHoro
NUCMONHUTENEeM Nmua OT OCYLLEeCTB/IEHMSA COOTBETCTBYHOLMX MOSHOMOYMUK, a Takxe nocne
CMepTM 3TOro smua oxpaHa WMMEHU WCMOSIHUTENS W HErNpPUKOCHOBEHHOCTU WCMOJSIHEHUSA
ocyliecTenseTcs ero HacneaHMKamm, nx npaBonNpeeMHNUKamm n Apyrmmmn
3anHTEpPEeCOBaHHbIMN NNLAMMU.

MpaBa WCNONHUTENS MNPU3HAKTCA WM  AEUCTBYKOT HE3aBUCUMMO OT Haauums u
OEeNCTBUS aBTOPCKUX MpaB Ha MCNOJIHAeMoe npou3BeAeHne, HO WCNONHWUTENU LOJIKHbI
OCYyLeCTBNATb CBOWU NMpaBa Cc cobntogeHmnem npas aBTOPOB UCMOSTHSAEMbIX MPOU3BEAEHUN.

CMeXxHble npaBa Ha COBMECTHOE WCMNOJ/IHEHME TrpuHaANexaT COBMECTHO
NPUHMMABLUMM y4yacTue B ero CO34aHWM 4YsieHaM KOJUIeKTMBa ucnonHuTenen (akrepaw,

3aHATbIM B CrMeKTakfe, OpKecTpaHTaM M APYrMM 4fieHaM KOJIIeKTUBa WCMONHUTENEN)



He3aBMCUMO OT Toro, obpasyeT Takoe UCMOSIHEHWE Hepa3pbiBHOE Lesioe UM COCTOUT U3
3/1eMEHTOB, KaXAbl N3 KOTOPbIX MMEET CaMOCTOATE/IbHOE 3HAYeHune.

CMexHble npaBa Ha COBMECTHOE WCMNOJIHEeHMEe OCYLLEeCTBASITCA PYKOBOAUTENEM
KONNekTuea wucnonHutenenm (Hanpumep, npoatcepoM). pu OTCYTCTBUMW pyKoOBOAUTENS
CMeXHble npaBa Ha COBMECTHOE WCMOJSIHEHME OCYLLEeCTBASIOTCA 4Y/ieHaMWU KONJeKTMBa
COBMECTHO, eC/M CornalleHmeM Mexay HUMU He NpeayCMOTPEHO NHOoeE.

Ecnn coBMmecTHoe ncnosHeHne obpa3yeT Hepa3pbiBHOE LEeNnoe, HU OAMH U3 YIeHOB
KONNeKTuBa wucnonHutenem He srnpaBe 6e3 [OCTAaTOYHbIX OCHOBAHWMW 3anpeTuTb ero
NCnonb30BaHue.

DNeMeHT COBMECTHOro MCMNOSHEHUs, WUCMOoSb30BaHMe KOTOpPOro BO3MOXHO
HEe3aBMCUMO OT APYrMX 3/EeMEeHTOB, TO €eCTb 3/IEMEHT, MMEKLWMUNA CaMOCTOATENbHOEe
3HayeHne, MoxeT O6blTb WMCNOAb30BaH CO34ABLUMM ero WCMOSIHUTENeM Mo CBOEMY
ycMoTpeHuto. WNHoe MoxeT O6biTb MpefyCMOTPEHO COrnalleHuMeM Mexay JieHamu
KOMINEeKTUBa NCNONHUTENEN.

K OTHOLWEHUSIM YNeHOB KOJIJIeKTMBA UCMNONHUTENEN, CBS3aHHbIM C pacrnpeaeneHnem
A0X0A0B OT MCMNOSIb30BaHUS COBMECTHOIO WMCMOJSIHEHUS, NMPUMEHSTCA npasuna n. 3 CT.
1229 TK PO.

Kaxkablh M3  4feHOB KOJUIeKTMBA WUCMOAHWUTENEen BhpaBe CaMOCTOATESbHO
NPUHMMAaTbL Mepbl MO 3aWMTe CBOUX CMEXHbIX NMpaB Ha COBMECTHOE WMCMNOJHEHMEe, B TOM

yucne B C/lyyae, Koraa Takoe McrnosiHeHne o6pasyeT HepaspbiBHOE LIENOE.

4.3. NpaBo Ha dOHOrpamMmy

N3rotoButeneMm ¢oHorpammbl SABNSIeTCS NMUO, B3sBWee Ha cebsa MHuMuMaTmMBy W
OTBETCTBEHHOCTb 3a MepBYI 3anuCb 3BYKOB MWCMOJIHEHUS WM APYrUX 3BYKOB JIM60
oTobpaxkeHnn 3TUxX 3BYKOB. B cuny npesymnumu, yctaHoBneHHoM cT. 1322 TK PO, npu
OTCYTCTBMM A0Ka3aTeNnbCTB MHOr0, U3rotoBmuTesieM (pOHOrpaMMmbl MpU3HAETCs NMuo, UMs
WM HAaMMEHOBaHMe KOTOPOro ykasaHo 06blyHbIM 06pa3oM Ha 3k3emnaspe GOHOrpaMMbl U
(nnn) ero ynakoske.

N3roTtoBuTento poHOrpaMmbl NpuHaanexar:

- UCKNKOUMTENIbHOE NpaBo Ha poHOrpamMmy;

- NpaBO Ha yKa3aHue Ha 3k3emnasapax oHorpaMmmbl U (UIM) UX yrNakoBKe CBOEro
UMEHU UIN HaUMEHOBaHUS;

- NPaBoO Ha 3aWuTy GOHOrpPaMMbl OT UCKAXKEHUSA NPU ee NCMOSIb30BAHUN;

- NpaBoO Ha obHapoaoBaHue (OHOrpamMmMbl, TO €CTb Ha OCYyLWEeCTBNeHne AenCcTBus,

KOTopoe BnepBble aenaeTr ¢oHorpaMMmy AOCTYNHOW AN Bceobllero cBeaeHuUs NyTem ee



onybnukoBaHus, nybnmyHoro nokasa, NybaMYHOro UCMoNHEeHns, coobweHns B aump munm
no kabento nnubo WHbIM cnocoboM. [pu 3ToM onybnmkoBaHuMeM (BbIMYCKOM B CBET)
SAIBNSETCA BbIMYCK B obpalleHne 3Kk3eMnisspoB poHOrpamMmbl C COrnacus M3rotoButens B
KosinyecTBe, AOCTAaTOYHOM AN YAOBAETBOPEHUS pa3yMHbIX noTpebHocTen nyb6amku.

N3rotoButento oHorpamMmmbl NPUHALNIEXUT UCKIKUYMTENbHOE NPaBo MCNOAb30BaTb
¢dOoHOrpamMy B COOTBETCTBUKU CO CT. 1229 K PO nobbiMm cnocob6oM, He NpoTUBOpeYaLLmM
3aKOHY (MCKNoYNTENbHOE NpaBo Ha oHOrpammy).

CornacHo n. 2 cT. 1324 TK P® ncnonb3oBaHneM OHOrpaMMbl CHUTAETCS:

- nybnn4yHoe UCnonHeHme, To ecTb nboe coobuweHne GOHOrpamMmMbl C MOMOLLBbIO
TEXHUYECKNX CpeaCTB B MecTe, OTKPbITOM Ans cBob6oAHOro nocelieHuns, uin B MecTe, rae
NPUCYTCTBYET 3HaUYUTENbHOE YMCAO0 NNL, HE NpUHaAnexawmx K o6blYHOMY Kpyry CembM,
He3aBMCUMO OT TOro, BOCNpuHMMaeTcs poHorpamma B MecTe ee CoobLleHns uav B 4pyrom
MecTe O4HOBPEMEHHO C ee coobuieHnem;

- coobuieHue B aump, To ecTb coobuieHmne poHorpaMmel Ans Bceobuiero ceeneHus
nocpeacTtBoM ee nepegayn no paguvo uwnum  TenesBuaeHuto (B TOM  4yucie nyTem
peTpaHcnsaumMn), 3a UCKIYeHnem coobueHmns no kabento.

Moa coobuweHneM noHuMaeTca nwboe aAencreme, NOCPeAcTBOM  KOTOPOro
¢doHOrpamMma CTAHOBUTCA AOCTYMHOM AN CAYXOBOro BOCMPUATUSA He3aBUCMMO OT ee
dakTnyeckoro BocnpuaTna nyo6ankon.

Mpn coobuweHnn cdoHorpamMmbl B 3pup 4epe3 CNyTHUK noa coobuieHnem B a3pup
NOHMMAETCS MPUEM CUIFHaN0B C HAa3eEMHOM CTAHUMM Ha CNYTHWUK U rnepegadya CUrHasnaoB CO
CNyTHMKA, MNOCPeACTBOM KOTOpbIX ¢oHorpamMma MoxeT ObiTb AoBeaeHa A0 Bceobuiero
CBeAeHns He3aBUCUMO OT ee haKTUYeCKoro npuema nybamkon;

- coobuweHne no kabent, To ecTb coobuweHne doHOorpammbl Ansa Bceobuiero
CBeAeHns NnocpeacTBOM ee nepejayvuv rno paguvo unm TeneBuAeHMI0 C rnomolubto kabens,
nposoja, OMTUYECKOro BOJIOKHA WM aHanornyHbiX Ccpeacts (B TOM 4ucie nyTem
peTpaHcnsauum);

- poseaeHwe doHorpammbl A0 Bceobuero cBefeHUss TakuMm o6pasoMm, 4YTO MU0
MOXeT nony4mTb Aoctyn Kk doHorpamme u3 nwboro Mecta m B nwboe Bpemsa no
cobcTtBeHHOMY Bblbopy (AoBeaeHne Ao Bceobuiero ceeaeHus);

- BOCNpou3BeAeHne, TO €eCTb MU3rotoBneHue oaHoro wn 6onee 3k3emnnaspa
¢doHorpammbl mnm 4vactu doHorpammbl. lMpn 3TOM 3anuMcb (OHOrpPaMMbl WUAM 4YacTU
¢dOHOrpamMMbl Ha 3NEKTPOHHOM HOCUTeNe, B TOM 4uCnie 3anucb B namMaTtb DBM, Takxe
CUYMTAETCsa BOCMNpOU3BEeAEHMEM, KpOMe Cydas, Koraa Takas 3anucb sIBNSETCS BPEMEeHHOM

M COCTaB/IA€T HEOTbEMZIEMYIHO WU CYWECTBEHHYHO 4YaCTb TEXHOJZIOTMYECKOro nmnpoLuecca,



nMerLwlero eaAuHCTBEHHOM  LUenbkd  NpaBoOMEpHOEe  MUCMNOoSib30BaHMe  3anvcu  Unu
npaBoMepHoe aoseaeHne oHOrpamMbl A0 Bceobulero ceeaeHms;

- pacnpocTpaHeHue ¢dOHOorpaMMbl MNyTeEM MNPOAAXM WAN  WHOMO OTYYXAEHUS
OpuUrnHana Wan 3K3eMnNsapoB, npeactasnsowmx cobon konuw (OHOrpaMmbl Ha SO6OM
MaTepuanbHOM HOoCUTene.

Mcnonb3oBaHeM B (popMe pacnpOoCTpaHEeHMs ABASIeTCS B TOM Yyucne npeasnoxeHue
K npogaxe 3k3eMnispa (OHOrpaMMbl, COBEpLUEHHOE JINLOM, OCYLeCTBASKWMM
npeanpuHUMaTeNbCKY0 AeATenbHOCTb N0 Npoja)e TOBAapoB B po3HuUUY. [laHHbIN BblBOA
OCHOBaH Ha Matepuanax cyaebHOM NpaKkTUKW.

3A0 (npaBoobnapgaTtenb) obpatunocb B apbuTpaxHbih Cya C WUCKOM K
WHAMBMAYANbHOMY MpeanpUHUMATENO O B3bICKAHMM CYMMbl KOMMNEHCaUMK 3a HapylleHune
NUCKTIOYNTENBHOro npasa. TpeboBaHMe MOTMBMPOBAHO OCYLUECTBIEHMEM OTBEeTYMKOM 6e3
cornacma  npasoobnapgatens  pacnpocTpaHeHus  KOHTpadaKTHOro  KoMMNakT-Aucka,
cozepxKallero 3anncb GoHoOrpaMMm, UCKIKUYUTENbHOE MpaBO Ha MCMNOJSIb30BaHME KOTOPbIX
NPUHAANEXUT UCTLY.

PeweHreM cyaa nepBon MHCTAHUMM B NCKE OTKa3aHO Ha TOM OCHOBAHWMK, YTO UCTel,
He aokasan gakT peanmMsaumm OTBETYMKOM KOHTpa(aKTHON NpOoAYyKLUNN.

3A0 obpaTtnnocb C KaccauuoHHOM Xanobon, ykasaB, UTO COCTaAB/EHHbIA NPOTOKON
COAEPXUT MnepeyveHb MU3bSATbIX TOBApOB (B TOM 4yucie AUCK C 3K3eMnispaMu poHorpamm,
npaBa Ha KOTOpble MNpuHaanexaT WCTUY); CNOPHbIA KOMMAKT-AUCK HaxXxoauncs Ha
npunaBke OTBETYMKA C LeNbi NPoAaXwu, YTO AO/IHKHO BOCMPUHMMATLCA Kak nybnnyHas
odepTa.

Cya KacCauMOHHOM WMHCTaHuuMu xanoby yaosneTBoOpwusa, MNpuU3HaB: C Yy4yeToM
nonoxeHmnm ct. 494 K PO npepnoxeHuve K npoaaxe »3K3emnaspa (OHOrpammsbl,
COBEpLWEHHOEe JINLOM, OCYLLeCTBASAWNM npeanpuHUMaTeNbCKy0 AesaTenbHOCTb Mo
npogaxe TOBAapOB B PO3HULY, SBASETCA MWCNO/b30BAaHUEM WCKIOYUTENbHbIX MpaB B
¢dopMme pacnpocTtpaHeHusi. pun 3TOM MpaBO Ha pacnpocTpaHeHWe COOTBETCTBYIOLWMX
aK3eMnsspoB GOHOrpamMM y oTBETUMKA OTCYTCTBYET <56>;

<56> WHdbopmaunoHHoe nucbMo lMpesmamnyma BAC PO ot 13 pgekabpsa 2007 r. N
122 "O630p nNpaKTUKM pacCcMOTpeHUs apbuTpaxHbIMKM CcyAaMum pAen, CBSA3aHHbIX C
NnpuUMeHeHWeM 3aKoHoaaTenbcTBa 06 MHTennekTyanbHon cobctBeHHocTn" // BecTHmuk BAC
P®. 2008. N 2.

UMMOPT OpUrMHanNa WaM 3K3eMnasipoB (oHOrpaMMbl B LENAX PacrnpoCTpaHeHus,

BKJ1H0UYAsA 3K3EMMNSIPbl, U3rOTOBJIEHHbIE C pa3peLlleHns npaBoobnagartens;



NnpokKaT opuUrmHana n aK3emnnspoB (GOHOrpamMmMmbl;

nepepaboTtka (OHOrpaMmel.

Jlnuo, npaBoMepHO ocyuwecTBmBllee nepepaboTky ddoHorpammbl, npuobpetaer
CMeXHoe npaBo Ha nepepaboTaHHYO poHOrpamMmy.

CornacHo cT. 1325 TK P®O, ecnu opurmHan WM 3K3eMnaspbl MpaBoOMEpHO
onybnukoBaHHOM ¢OHOrpaMMbl BBeAEHbl B rpaXxAaHCKMi o060pOoT Ha Tepputopumn
Poccuiickon ®epepaunm nytem UX NpPOAAXW WM MHOMO OTYYXAEHUSA, [anbHenwee
pacrnpocTpaHeHue opurmHana uam 3K3eMnisapoB gonyckaetca 6e3 cornacmsa obnapartens
NUCKTIOYUTENBHOIO npasa Ha oHorpamMmy u 6e3 BbinnaTbl €My BO3HarpaxaeHusa. B aTom
OTHOLLUEHUW NpeacTaBnseT UHTepec CneayrLwmnn npuMmep n3 cyaebHorm npakTukn:

OO0O npoaaBano KOMMaKT-AUCKKU C 3anNnUCbio My3bliKanbHOro anbboma, coaepkawero
B UMcCne Apyrux necHu, aBTopaMu CfioB KOTOpbIX yKasaHbl C. u B.

MpeanpuHmuMmaTenb obpaTtunica B apbuTpaxHbIi Cya C UCKOM O B3blickaHum ¢ 00O
KOMMeHcaumMmn 3a HapyLweHne npuHaanexawmx eMy UCKIYNTEeNbHbIX aBTOPCKMX MpaB Ha
TEKCTbl neceH, co3aaHHble C. u B.

Cya nepBOM MHCTAHUMM MNpU3HANA KOMMAKT-AUCK KOHTpadakTHbIM, TakK KakK ero
pacnpocTpaHeHne NnpousBoaunoch 6e3 paspeweHus npasoobnagatens Ha UCMoNb30BaHUe
TEeKCTOB 3amnMCaHHbIX Ha HEM MecCeH, N B3blCKa C HApYyLINTeNs KOMNeHcaumio.

OaoHako CcyA He y4es, 4YTo ucCTel B COOTBETCTBMM C aBTOPCKMMM A0roBOpaMu
npuobpen y astopoB C. un B. wucknwuutenbHble (MMyLEeCTBEHHble) TrpaBa Ha
nuTepaTypHble NPomn3BeAeHUs - TEKCTbl NeceH B (popMe 3BYyKO3anucu.

OTBeTUMK Xe npoaaBas KOMMaKT-AUCKKU, T.e. aK3eMnaspbl GoHorpaMmMbl (3ByKOBOM
3anncun) UCNOSTHEHUS My3blKanbHbIX Npoun3sBeaeHni ¢ Tekctamm C. n B.

Taknm o6pa3oM, CyaoM NepBOM MHCTAHUWMM He onpeaenieH 06beM NpaBoBOM OXpPaHbl
nuUTepaTypHbIX Npou3BeAeHU Kak O6beKTOB aBTOPCKUX MNpasB, He MpPOBEpPEHO Hanuuyune
COOTBETCTBYIOLWNX paspeweHnin aBTopoB (npaBoobnagaTtenen) Ha OCyLleCcTBAeHue
3ByKo3anucu, 6e3 KoTopblX AasibHeKlee WMCNOb30BaHWE Mpou3BeAEeHWN, B TOM 4yucne
nyTeM pacrnpocTpaHeHus 3K3eMnasipos poHOrpaMm, HeaAoNyCTUMO.

Cnepyet Takxe yuuTblBaTb, 4YTO Yy J/suua, B3gBWeEro Ha cebsa wuHUMUMATMBY U
OTBETCTBEHHOCTb 3a [epBYyl 3BYKOBYK 3anunCb WCMNOJIHEHUSA, T.e. Y W3rotoBuTens
(npousBoauTensi)  (OHOrpamMbl, BO3HWKAET  WUCKIKUYMUTESIbHOE MpaBO Ha ee
NCMonb30BaHMe, B TOM 4uUCAe MNpaBO pacnpocTpaHaATb (NpodasaTtb) 3K3eMNasapbl
¢hoHOrpammbl.

Kpome TOro, ecnu 3sK3emMnaspbl npaBoOMepHO Onyb/MKOBAHHOIO Mpoun3BeaeHUs

BBeAEHbl B TrpaXxAaHCKWih 060pOT NOCPEeACTBOM MX MNpoAaXu, TO [AOMNYCKaeTcs Wux



AanbHenwee pacnpocTtpaHeHne 6e3 cornacusa aBTtopa M 6e3 BbiNaaTbl aBTOPCKOro
BO3HarpaxaeHus.

OpnHako poBogaM oOTBeTyMka 06 wucyepnaHuM npaB aBTOPOB MpPOM3BEAEHUN
(npaBoobnapatenen) cyaoM OLEHKMN He AaHo.

Mpun Takmx obcTosTenbcTBax lMpe3smanym BAC PO noctaHOBWMA Aeno HanpaBUTb Ha
HOBOE paccMoTpeHune <57>.

<57> TloctaHoBnenne T[lpe3ngnyma Bbicwero ApbutpaxxHoro Cyaa P® or 14
despang 2006 r. N 11997/05.

ABTOpaM, WCMOSHUTENSAM, W3roToBuUTenaM ¢GoHorpamMMm U ayamoBU3YyasibHbIX
npousseaeHunm NPUHaLNEXUT npaBo Ha BO3HarpaxaeHuve 3a csoboaHoe
BoCrnpousseaeHne ¢oHorpaMmm U ayaumoBu3yasibHblX MPOM3BEAEHUN WUCKIOYUTENbHO B
NUYHbIX uenax (cT. 1245 TK P®). Takoe BO3HarpaxzaeHuve uMMeeT KOMMEeHCALMOHHbIN
XapakTep W BblJladMBaeTCa npaBoobnagatensiM 3a cyeT CpPeacTB, KOTopble noanexart
ynnate u3rotoButensMm u mmnoptepamm ob6opyAoBaHUSA W MaTepuasibHbIX HOCUTENen,
NCNoJib3yeMbIX /19 TaKoro BOCMpOU3BeAEeHUS.

MepeyveHb 060pyaOBaHUS U MaTepuasnbHbIX HOCUTENEN, a TakXe pa3Mep M NopsaaokK
cbopa COOTBETCTBYHWOLWMX CpeacTs yTBepxaatoTca [paBuTenbCTBOM  POCCUMMCKOM
denepaunn.

Cbop cpeacts ansa BbiNAaTbl BO3HArpaxaeHusa 3a cBoboaHoe BoOCnpou3BeneHue
¢doHOrpaMM ©n ayamoBu3yasibHblX MNPOU3BEAEHUMA B JIMYHBIX Lensax OcCyLWecTBNseTcs
aKKpeauToBaHHOM opraHusauuven (cT. 1244 K PO).

Bo3HarpaxnaeHue 3a csobogHoe BOCMNpou3BeaeHne ¢doHOorpamm n
ayavoBusyasbHblX  MNPOU3BEAEHMW B JIMYHbLIX  Uensax pacrnpegensietcs  Mexay
npasoobnapgatensmmn B cneaywouwen nponopuun: 30% - ncnonHutensm, 40% - aBTopam,
30% - mn3rotoBuTensm OHOrpaMM UM ayamoBusyasbHbIX NPOU3BEAEHUN.

PacnpeneneHve BO3HarpaxaeHus Mexay KOHKPETHbIMU aBTopamu,
UCMONHUTENSMU, u3rotoButensamm ¢GoHorpaMMm uNM ayanoBU3YasibHbIX MNPOU3BEAEHMUN
OCYLLEeCTBNAETCA MPONOpPUMOHANIbHO (aKTUYECKOMY WCMNOJIb30BAaHUID COOTBETCTBYHOLWMX
¢doHOrpaMm MM ayamoBu3yasibHbIX — npou3BeneHuin.  [lopsaaok  pacnpeneneHus
BO3HArpaxxaeHuss W ero BbiNaaTbl YCTaHaBnuBaeTcsa [lpaBUTeNnbCTBOM Poccuimnckom
denepaunn.

Cpeactea pAnsd  BbINAaTbl BO3HarpaxaeHus 3a cBoboaHoe BocnpousBeaeHune

(bOHOFpaMM M ayanoBm3yalsibHbIX HDOMBBGAGHMVI B IMYHbIX LeNdX HE B3NMAOTCA .



- C U3rotoBmuTenem Toro obopyaoBaHMsa M TeX MaTepuasnibHbiX HOCUTENEN, KOTopble
ABNSAOTCA NpeaMeToM 3KCNopTa;

- C MW3roToBUTENEem u UMMNOpPTEepoB NpodeccMoHanbHOro obopyaoBaHus, He
npeaHa3sHa4YeHHOro Ans UCNosib30BaHMS B AOMALUHUX YCIOBUSAX.

MybnnyHoe ncnonHeHmne poHorpamMmmbl, onyb1MKOBaAHHOM B KOMMEPYECKUX Lensx, a
Takxe ee coobuieHne B adpump nnm no kabento gonyckarTcsa 6e3 paspeweHusa obnagartens
NUCKIIOYUTENbHOro npaBa Ha doHorpammy m obnagartenss UCKAIOYUTENbHOro npaBa Ha
3adukcmMpoBaHHoe B 3TOWM GOHOrpaMme  WUCMOSIHEHME, HO C BbiNaTon UM
BO3HarpaxaeHus.

B cootBeTcTBMM CcO CT. 1326 w [MpaBunamm cbopa, pacnpeneneHvss u BbinnaTthbl
BO3HArpaxxaeHust WUCNOAHUTENsM U  U3roToBuTENsAM (OHOrpamMMm 3a WCNONAb30BaHue
¢doHorpamm, onybnmnMKoBaHHbIX B KOMMepUYeCKUX Lensax, yTBepXaeHHbIX MNoctaHoBneHnem
MpasutenbctBa P® oT 29 pekabpsa 2007 r. N 988, cbop BoO3HarpaxxaeHusi, ero
pacnpegeneHve wu BbInnaTa NUCNonHUTENsM 7 nsrotosutensaMm  ¢doHorpamMm
OCYLLEeCTBASAKOTCSA  OpraHm3aumssMm Mo yrnpaBneHUo NpaBaMuv  UCMNOSIHUTENENn K
nsrotoeutenem @OHOrpaMM Ha KOJUIEKTUBHOW OCHOBE, WMMEKLWMMN roCYyAapPCTBEHHYIO
aKkpeauTaumio Ha OCyLleCTB/eHMEe COOTBETCTBYHOLWMX BUAOB AeAaTenbHOCTU (panee -
aKKpeauTOBaHHble opraHM3aumn).

MnatenbwmkaMm BO3HaArpaxaeHus 3a nybnnyHoe wucCnonHeHne QoHorpamMm
ABNATCA  topuanyeckme numua  unm pusnyeckme nuvua - MHAMBUAYaAJbHble
npeanpuHUMaTenun, OCYLeCTBASWME WM  opraHusyrlowme nybamyHoe WCnosHeHne
¢doHOrpaMM C NOMOLLBbKD TEXHUYECKUX CpeAcTB B MecCTe, OTKpPbITOM Ansa cBo6oAHOro
noceweHms, wnu B MecCTe, rae nNpUCYTCTBYET 3HauyuTenbHOEe 4UCI0 Uy, He
npuHaanexawmx K o6blYMHOMY Kpyry CeMbW, He3aBUCMMO OT TOro, BOCMPUHUMAETCH
¢doHOrpamMmMa B MecTe ee WCMNOJIHEHMS UAM B APYrOM MecTe OAHOBpPEeMEHHO C ee
NCMOSTHEHNEM.

MnatenbwmkaMm BO3HarpaxaeHuss 3a coobuieHne doHorpamMm B 3pup mam no
Kabento sABNATCA opraHusaunm 3puUpHOro nnm KabenbHOro BellaHus, oCyLwecTBasaowWwmne
nepegayvy oHorpaMm no pagmo unuv no TeneBnaeHnio nnbo nx peTpaHcasaumio.

MnatenbwmKn BbINAYMBAKOT BO3HarpaxaeHue 3a ucnosib3oBaHne @OHOrpaMmel
HEe3aBMCUMO OT TOro, SABASETCA JIM MUCMNOoSib30BaHMe (OHOrpaMMbl OCHOBHbIM BWAOM
AesaTeNnbHOCTU ANS NAaTenblimMKa Uin He SBNseTCs.

MonyyatensaMm BO3HarpaxKaeHust SABASAOTCA  WUCNOAHUTENM W U3rOTOBUTENMU
¢doHOrpamMmM, 4bM WUCKNKOUYUTENbHbIE MNpaBa Ha (OHOrpaMMbl U MCMNOSIHEHUSA AENCTBYHOT
(npusHatoTCca) Ha Tepputopun Poccunckonm depepaumm B COOTBETCTBUM CO CT. CT. 1321 m
1328 K PO.



Bbinnata BO3HarpaxaeHus OCyLeCcTBASeTCa Ha OCHOBaHWM AOrOBOPOB O BbinjaTe
BO3HarpaxzaeHusi, 3ak/itoyaeMblX C aKKpeaAUTOBaHHbIMU OpraHuU3aumsamu.

B norosope foMKHbI 6bITb onpeaeneHbl CPOKU BbINaaTbl BO3HArpaXKaeHus, a Takxe
ero pasmep. [lpu pacuyeTe pa3Mepa BO3HArpaxaeHumss B TOM UuUCe Y4YUTbIBAKOTCSA
cneaywowme dhakTopsbl:

- MMHWUMasbHble CTaBKM aBTOPCKOro BO3Harpa)kaeHus 3a nybanyHoe MCnosiHeHue
npomsseaeHMn u 3a coobuweHme npoum3BeaeHMn B 3dpup, a Takxke 3a coobuieHune
npounsseaeHuin no kabenio;

- ABNSETCA NU UCMOoNb30oBaHMEe (OHOrpaMM OCHOBHbIM BUAOM AeATesIbHOCTM ANs
niaTenblnKa UIn He ABNSeTCs;

- NNATHOCTb UK 6ecnnaTHOCTb BXoAa ANd cnywaTenen (nocetutenen);

- pa3Mep BO3Harpa)aeHusi, KOTOPbIA MPU CpaBHUMbIX 06cCcTOATENbCTBAxX O0O6bLIYHO
B3MMAEeTCs 3@ aHaNorMyHoe nUcnonb3osBaHne oHOrpamM, B TOM Ymucne 3a pybexom.

MnatenbwmKM BO3HArpaxaeHnst OAHOBPEMEHHO C BbINAATOM BO3HArpaxaeHus
NnpeacTaBAslOT aKKpeaAUTOBAHHOM OpraHmM3aumMu AOKYMEHTbl, @ TaKXe WHble CBeAeHUs,
KoTopble HeobxoauMbl ans cbopa M pacnpeneneHuss BO3HarpaxaeHuss U nepeveHb
KOTOpbIX onpeaensieTcs B A0roBope C akkpeauToBaHHOW opraHu3aumnen.

AKKpeauTOBaHHas opraHusaums nNpou3BOAUT pacnpeneneHne nocTynuellero oT
NNaTeNbWMKOB BO3HArpaXxaeHus Mexay noaydyaTtenssMm BO3HarpaxaeHus, a Takxke
OCYLLeCTBASET BbINJaTy UM BO3HaArpaxaeHus.

B cnyuyae ecnu cbop BO3HArpaaeHust OCYLLECTBASETCS OAHOM aKKpeaAWTOBaHHOW
opraHmsaumen B OTHOWEHWUM UCMNOMHUTENen W usrotosutenenm ¢GoHorpamMm, TO
BO3HarpaxaeHuwe pacnpeaensercsa Mexay nony4vaTtesnsiMm BO3HArpaxaeHus B cneayoLlen
nponopunmn: 50 NpoUeHTOB - UCNoNHUTeNnsaM, 50 NpoUeHTOB - N3roToBUTENSM (POHOrPaMM.
PacnpeneneHue BO3HarpaxaeHus Mexay KOHKPETHbIMU NCNONHUTENSAMM "
nrotoBuTensaMm  GoHOrpaMMm  OCYLLECTBASIETCS  MNpPOMoOpuUMOHaNbHO  akTU4YecKoMy
NCMONb30BaHMIO COOTBETCTBYHOWMX (OHOrpaMM Ha OCHOBaHMM oOT4yeTOoB 06 wuX
NCMONb30BaHWN, NpeaoCcTaBNseMblX Mofb3oBaTensaMm (OHOrpaMM B aKKpeaUTOBAHHYHO
opraHusauuio, a Takxe Apyrmx AaHHbiX 06 UCNonb30BaHMKM 06BbEKTOB aBTOPCKOro npasa u
CMEeXHbIX Nnpas, B TOM YKUC/e CBeAEHUN CTaTUCTUYECKOro Xxapakrepa.

Boinnata BO3HarpaxaeHus nofaydyaTtensM OCYLeCTBASAeTCa aKKpeAUTOBAaHHOWM
opraHusauuen B CpOKM, NpefyCcMOTPEeHHble YCTaBOM AAaHHOW OpraHusauun, HO He pexe 4
pas B roa.

Boinnata BO3HarpaxaeHuss MoxeT ObiTb OcCywecTB/ieHa HenocpeacTBEHHO

nonydyaTtento BO3HarpaxaeHuss nuMbo u4epes opraHuMsaumilo, YNpaBAsOWY MNpaBamMu



YKa3aHHOro avua Ha OCHOBeE A0roBopa C HUM, O YeM aKKpeaAWUTOBaHHas opraHusauus B
NMCbMeHHOM hopMe yBeaoMAseT nosiydatens Bo3HarpakaeHus.

Monb3oBaTenn oHOrpaMm AO/KHbI NpeacTaBfATb B OpraHM3auunio no ynpasnaeHuto
npaBamMn Ha KOJIJIEKTUBHOM OCHOBe OT4yeTbl 06 ucnonb3oBaHun GOHOrpaMM, a Takxke
WHble CBeAeHuMs U [OOKYMeHTbl, HeobxoauMmble ans cbopa W pacnpegeneHus
BO3HarpaxaeHus.

CraTtba 1327 'K PO ycTtaHaBnmMBaeT CPOK AENCTBUSA WUCKIOUYUTENbHOro npasBa Ha
¢dOoHOrpamMMy - OHO AeNCTBYeT B TedyeHne 50 net, cuntas c 1 gHBapsa roga, cneayrowero
3a rogoM, B KOTOpoM 6blna ocyuwecrtBneHa 3anucb. B cnydyae o6HapogoBaHus
¢oHOrpamMMbl UCKIOUUTENBHOE NPAaBO AENCTBYET B TedeHue NaATuaecaTn neT, cuutas c 1
SIHBaps roga, cneaywouwero 3a rogom, B KOTOpoM oHa 6biia obHapogoBaHa npu ycrioBuu,
4yTo poHorpamMma 6bi1a obHapoaoBaHa B TeYeHMe NATUAECATU NET nocsie oCyLWeCcTBeHns
3anucn. K HacnegHukam W ApyruM rpaBoOnpeeMHUMKaMm W3rotosButens ¢GHoHOrpammbl
UCKIOYNTENbHOE NpaBo Ha (QOHOrpaMMmy nepexoauT B npeaenax OocCTaBLENCs 4acTu
YKasaHHbIX CpOKOB. [lo uCTeYeHun cCpoka [eNnCTBMSA WCKIKUYUTENbHOro npasa Ha
¢doHOrpamMmy oHa nepexoaut B obuiecTBeHHoe gocTtosHue. K poHorpamme, nepelwleawen
B 06LLEeCTBEHHOE AOCTOSIHME, MPUMEHSATCS nNpasunia cT. 1282 MK PO.

CornacHo ct. 1328 K P® uncknwouutenbHoe npaBo Ha (oHOrpaMMmy AEencTBYeT Ha
Tepputopumn Poccuickon deaepaunn B cny4vasax, Koraa:

- U3rotoBuTeNb POHOrPamMMbl ABASETCS rpaxaaHWHOM Poccurickon depepaumn mnm
POCCUNCKUM HOPUANYECKUM NINLOM;

- (¢oHorpamma obHapogoBaHa WM ee 3K3eMnasapbl  Briepeble  Ny6/nYHO
pacnpocTpaHanucb Ha Tepputopumn Poccuinckon deanepaunn;

- B MHbIX CyyasX, NpeayCMOTPEHHbIX MeXAyHapoAHbIMM AOroBopaMu Poccumnckom
denepaunn.

N3rotoButenb @QOHOrpaMMmbl OCYLLUECTBASET CBOM NpaBa C cobnogeHveMm npas
aBTOPOB NpPOM3BEAEHUN U NpaB UCNOJHUTENEN.

MpaBa wu3rotoBuTens @QOHOrpaMMbl MNPU3HAKTCA W AENCTBYKOT He3aBUCUMO OT
HanMunsa N 4enNcTBUS aBTOPCKMX NpaB U NMpaB UCMNOSTHUTENEN.

MpaBoO Ha ykasaHue Ha 3k3eMmnnaspax doHorpammbl U (MNIM) UX yNakoBKE CBOEro
UMEHU MM HAaMMEHOBaHUS M NMPaBO Ha 3alMTy (POHOrpaMMbl OT UCKAXKEHUS AEUCTBYIOT U
OXPaHATCHA B TeYEeHMe BCEWN XWU3HU rpaxkaaHuHa nnbo A0 npekpalleHus rpuanyeckoro

nnua, AaBndroLerocd nsarotoBnuTeNeEM CbOHOFpaMMbI.

4.4. NpaBo opraHusaumn acmpHoro n KabesnbHOro BeLlaHuns



B cootBeTcTBMM cO CT. 1329 TK P® opraHmsaumen scdupHoro mnm kabenbHOro
BelWaHMs NpuU3HaeTCs puanyeckoe nmuo, ocyuwectensowee coobuieHme B acmp nam no
kabento paauo- wunun Tenenepenay (COBOKYMHOCTU 3BYKOB W/WAU M306paxKeHun unm unx
oTobpaxkeHun).

OpraHumsaumm 3pupHOro nnm kabenbHOro BewaHusa NpUHaAANEXNT UCKIKUYNUTENbHOE
NnpaBoO MCNOAb30BaTb NMPAaBOMEPHO OCYLLECTB/IIEMOE UM OCYLEeCTB/IeHHoe e cooblieHne
B 3pup nnam no kabento nepenad B COOTBETCTBMM €O CT. 1229 K PO nobbiM crnocoboM, He
npoTMBOpeYalunMM 3aKoHy (UCKNUMUTENbHOE npaBo Ha coobuweHue pagumo- wnu
Tenenepenayun). Mcnonb3oBaHmeM coobuweHuss paano- wnn Tenenepenayn (BewaHus)
cyuTaeTcs:

- 3anucb coobuleHns paguo- Wau Tenenepenayn, To eCTb (PUKCauMs 3BYKOB U
(nnun) mnaobpaxeHus unm nx otobpaxeHur C NoOMOLWbD TEXHUYECKUX CPpeacTB B KaKoW-
nmbo MaTepuanbHOM opMe, NO3BOMASAKWEN OCYWeCTBIATb €e HeoAHOKpaTHoe
BOCMNpUSATUE, BOCNpomn3sBeaeHne nnm coobuieHmne;

- BOCNpou3BeAeHue 3anumcm cooblleHns paaumo- Wnu Tenenepenaym, TO eCTb
n3rotTosneHne opgHoro W 6onee 3k3emnasgpa 3anucu  coobuweHuss  paauo-  Unu
Tenenepenayn nnbo ee yactu.

3anmcb cooblieHns pagno- Unn Tenenepenayvym Ha 3/1eKTPOHHOM HocuTesne, B TOM
yncne 3anucb B naMATb IBM, Takxke cumTaeTcsa BOCNpousBeAeHueM. McknoveHue
COCTaBMSAKT CAy4yanm, KoOrga Takas 3anucb SBMsIeTCS BpPEMEHHOM U cocTasnsieT
HEOTbEMNIEMYIO W CYLLEeCTBEHHYK 4acTb TeXHOJIOrM4Yeckoro nmnpouecca, uMerowero
€AVWHCTBEHHOM LUenblo MpaBOMEepHOe WCNOAb30BaHWE 3anucum UM NpaBOMepHoe
aosefeHue coobuleHns pagmo- unu Tenenepenayvn 4o sceobuiero ceefeHms;

- pacnpocTpaHeHue coobleHus paguo- unu Tenenepegadn nytem npogaxu nmbéo
MHOrO OTYYXAEHUS OpUrnHana Wanm 3K3eMMIApoB 3anucu coobueHusa pagno- wau
Tenenepepauu;

- peTpaHcnauus, To ecTb coobuieHne B acdump (B TOM 4ncne yepes CnyTHUK) nmbo
no kabent pagmo- unu Tenenepepadn oAHOW opraHusaumen 3pupHOro mnm KabenbHoro
BelWaHMsa O4HOBPEMEHHO C MNOJSIyYEHUEM el TaKOoro coobLueHmns 3Ton nepeaaym ot Apyrom
TaKoM opraHusauuu;

- posefeHne cooblweHns pagmo- uUnuM Tenenepegavnm Ao Bceobuwero ceeneHus
TakmMm obpasoM, 4to nwboe NMUo MOXET NOAYYUTb AOCTYM K COOOLIEeHUI paano- unum
Tenenepenayn us nwboro mecrta u B nboe BpeMsa no cob6cTteBeHHOMY Bblbopy (AoBeaeHue
[0 BceobLuiero ceeaeHus);

- nybnnyHoe ncnonHeHne, To ectb Nboe coobuieHne pagno- Unu Tenenepensadmn C

NMOMOLLbHOD TEXHUNYECKMUX CpeactB B MeCTax C MnjaatHbiIM BXOAOM HE3aBUCMMO OT TOrO,



BOCMPUHMMAETCS OHO B MecTe coobuweHus win B APYroM MecTe OAHOBPEMEHHO C
coobueHnem.

Mcnonb3oBaHneM cooblieHns paano- Unm Tenenepepadn opraHusaunm 3¢UpHOro
BELWaHMs CUMTAIOTCS KaK peTpaHcasaumsa ero B adup, Tak n coobuieHne no kabento, a
opraHusauum kKabenbHOro BelaHWs - KakK peTpaHcnsauuMsa ero no kabento, Tak w
coobuweHune B adump.

OpraHmsaumm 3dupHOro U kKabenbHOro BellaHWs OCYLWECTBASKT CBOM MnpaBa C
cobniogeHneM npas aBTOPOB NPOU3BEAEHMIN, MPaB UCMONHUTENEN, @ B COOTBETCTBYHOLMX
cnydaax - obnagatenen npas Ha poHOrpamMmy M nNpas ApPyrnx opraHmsauni apupHoOro um
kKabenbHOro BewaHusa Ha cooblweHns pagmo- n Tenenepenaud.

MpaBa opraHumsaumMm 3dUpHOro wam KabenbHOro BelaHUs MNPU3HAKTCA W
OENCTBYIOT HE3ABUCUMO OT Ha/lMuue U AENCTBUS aBTOPCKUX MpaB, NpaB UCMNOSHUTENEeN, a
TakXXe npas Ha poHOrpamMmy.

OpraHmzauma 3MUpHOro wunM KabenbHOro BelaHUss MOXEeT pacnopsiXaTbCs
NUCKIOYNTENBbHBIM NPaBOM Ha cooblieHre paano- nnm Tenenepenayu.

B cooTtBeTcTBMM cO cT. 1331 K P®, ncknountenbHoe npaso Ha cooblieHne pagmo-
nnn Tenenepenayn aencreyeT B TedeHue 50 neT, cumtaa ¢ 1 aHBapsa roga, cneayroLwero
3a rogoM, B KOTOPOM MMeNo MecTo coobuieHne paano- uaun Tenenepenayvn B apup uam no
kabento. K npaBonpeeMHMKaM opraHmsaumm >3¢pupHOro wunm kKabenbHOro BewaHus
UCKIOUYNTENbHOE MpaBO Ha coobueHne pagumo- WM Tenenepenaydm nepexoamTt B
npeaenax oCTaBLlIENCa YaCcTM yKa3aHHOro cpoka.

Mo ncTteyeHnn cpoka AenCTBMS UCKIKUYMTENbHOro npasa Ha coobuieHune pagmo-
WNKn Tenenepenaym oHo nepexoauT B obuwecTtBeHHoe AocTosiHMe (CT. 1282 K PO).

CornacHo c1. 1332 TK PO wucknouutenbHoe npaso Ha coobuweHue paano- unum
Tenenepenayn OencTByeT Ha Tepputopum Poccuinckonm depepaumnmn, ecnu opraHusaums
3(pupHOro wnan kabenbHOro BewaHWs UMMeeT MeCTO HaXoXAEeHUss Ha TeppuTtopuun
Poccuinckon ®depepaumm wn  ocywectBnsger coobuieHme C NOMOLWbK nepeaaTynkos,
pacrnosioXXeHHbIX Ha Tepputopuu Poccuinckon depepaumm, a TakXe B MHbIX Ciay4vasix,

NpeayCcMOTPEHHbIX MeXAYHapoAHbIMU AoroBopamMn Poccuinickon ®eanepaumu.

4.5. MpaBo narortosmtens 6a3bl AaHHbIX

ba3bl AaHHbIX - OTHOCUTENbHO HOBble AS19 POCCUMACKOro 3aKOHOAATeNnbCTBa
06bekTbl. BnepBble B KayecTBe 06bHEKTOB aBTOPCKOro npaBa OHW 6blin 3akpenseHbl B
OcHoBax rpaxaaHckoro 3akoHogaTenbctBa Coto3a CCP u pecnybnuk B 1991 r. [Hanee

0Ccob6bIf pexunM oxpaHbl 3TUX 06beKTOB YycCTaHaBnuBancsad 3akOHOM PO oT 23 ceHTa6ps



1992 r. N 3523-1 "O npaBoBOM OxXpaHe NporpamMmm Ans 3NEeKTPOHHbIX BblYUCAUTENbHbIX
MaWwwuH 1 6a3 gaHHbIX" <58>.

<58> 3akoH PO ot 23 ceHTa6psa 1992 r. N 3523-1 "O npaBoBON OXpaHe nporpaMmm
AN 3NEeKTPOHHbIX BbIYUCIUTENbHBIX MawuH W 6a3 paHHbIX" // Bepomoctn Cbvespa
HapoAHbIX AaenyTtatoB Poccurickon ®epepaunmnm wn BepxosHoro CoseTta Poccuinckon
Q®epepauunn. 1992. N 42. Cr. 2325.

Bonpoc o npeaoctaBneHnn aBTOPCKO-NPaBOBOM OXpaHbl coaep)XaHuio 6a3 AaHHbIX
BO3HMK B cCyaebHOM npakTuke MPUMEHUTENIbHO K 3/1eKTPOHHbIM TenedoHHbIM 6a3am
AaHHbIX. lMpu 3TOM npakTuka 6blna AO0BOMLHO MPOTUBOPEYMBOWN. Tak, Hanpumep, Ccya
yKasan Ha TO, 4YTO WCMonb30OBaHWe CBeAeHWM O HoMmepax TenedoHOB He HapylaeTt
aBTOPCKMX MpaB UCTUA, TaK KaK OHW BBeAEeHbl B rpaxkAaHCKuMin obopoT M OTKpbITbl Ans
Bceobuwero poctyna (lMoctaHoBneHne ®@enepanbHoro apbutpaxHoro cyaa Cesepo-
3anagHoro okpyra ot 17 Maga 1999 r. N 3328). ApbuTtpaxHbin cyn KypraHckon obnactm
npusHan ¢dakT HeNnpaBOMEpPHOro MCNosib30BaHMS 06bEKTOB aBTOPCKOro rnpasa B ciydae,
Korga npasa Ha 6a3y AaHHbIX He Hapylwasaucb, a ee coaepXaHue CaMOCTOATENbHO He
oxpaHsanocb (OnpepeneHue ApbutpaxHoro cyaa KypraHckon obnactm ot 29 okTtabps
2002 r. N A34-384/02-C8).

Yactb IV K PO ycTtaHaBnmnBaeT crneumasnbHbIi peXnM OXpaHbl coaepxaHus 6asbl
AaHHbIX (CT. cT. 1333 - 1336). B otnnuyme oT nporpamm ans OBM, KoTopble oXpaHsaTCS
KaK JfinTepaTypHble npou3BeaeHusi, Ha 6a3bl AaHHbIX pPacnpoOCTPAHSETCS PeXuM
COCTaBHbIX nponsseneHun (n. 2 ct. 1260 MK PO).

B cootBetctBUM co cT. 1260 TK P® (n. 2) 6a3oMm p[gaHHbIX SABAsSeETCS
npeacraBneHHas B 06beKTUBHOM (opMe COBOKYMHOCTb CaMOCTOATENbHbIX MaTepuanos
(cTaTen, pacyeToB, HOPMATMBHbIX aKTOB, CYAEOHbIX peweHUn U WUHbIX NoA06HbIX
MaTepuanoB), CUCTEMATU3NPOBAHHbIX TakMM o6pa3oM, 4Tobbl 3TN MaTepuanbl MOrnn bbiTb
HanaeHbl N 06paboTaHbl C NOMOLLbI 31EKTPOHHOM BblYUCAUTENBHOMN MawmnHbl (2BM).

N3rotoButenem 6asbl AaHHbIX NMPU3HAETCS NMUO, OpraHM3oBaBllee co3gaHune 6asbl
AaHHbIX 1 paboTy no cbopy, 06paboTke U pacnONOXEHMIO COCTABASOWNX ee MaTepmanoB
(cT. 1333 TK PO).

B cuny npesymnuuun, 3akpenneHHonm B n. 1 cT. 1333 TK P®, npu oTCyTCTBUMU
AOKa3aTenbCTB WHOro wu3rotosuteneM 6a3bl AaHHbIX MNPU3HAETCA TpaxAaHWH Wan
topuanyeckoe nvuo, UMS UKW HAaMMEHOBaHME KOTOPbIX YKa3aHO 06blyHbIM 06pa3oM Ha

ak3emnnsipe 6a3bl AaHHbIX U/WUNK ero ynakoske.



Ona noatesepxaeHuUs npaB B OTHOWeEHMM 6a3 AaHHbIX BO3MOXHa perncrpauums,
KOTOpasi OCYLLeCTBASETCS Mo XenaHuo npasoobnagarens.

CornacHo cTt. 1262 K PO npaBoobnagaTtenb B TeyeHMe CpoKa AencTBus
NUCKIOUYUTENBHOrO NpaBa Ha 6a3y AaHHbIX MOXET 3aperncTtpupoBaTb Takyt 6a3y AaHHbIX
B ®enepanbHon cnyxbe no MHTENNeKTyanbHOM COBCTBEHHOCTM, MATEHTaAM W TOBAPHbLIM
3HaKaM.

MpaBwna cocTaBfeHns, NnoAa4YM W paCCMOTPEHUs 3asaBKM Ha OdUUMANBHYIO
pernctpaumio 6a3bl AaHHbIX YCTaHaBAuBaeT deaepasbHblIi OpraH WMCNOJHUTENbHOM
BNactn,  OCYyLLeCTBASOWNIM HOpMaTUBHO-NMpaBoOBOE  perynmpoBaHne B  cdepe
MHTeNnnekTyanbHon cobctBeHHOCTU (CM. MNpuka3s PocnaTteHTa oT 25 despana 2003 r. N 25
"O T[MpaBunax cocTaBNeHus, nNoAa4YM U pPaCCMOTPEHUS 3asiBKM Ha oduuManbHYIO
perncTpaumio nporpamMmmbl AN 3NEKTPOHHbIX BblYUCAUTENbHbIX MawWH W 3asiBKM Ha
ouumanbHyo pernctpaumnto 6asbl AaHHbIX").

3asBKa Ha rocyaapCTBeHHY perncrpaumio 6asbl AaHHbIX AOMXKHA OTHOCUTLCS K
oAHoW 6aze gaHHbIX.

3asiBKa Ha perncrpaumio 4o/XKHa coaepxaTb:

- 3agBfieHMe O TrocyaapCTBEeHHOM perunctpauum 6asbl AaHHbIX C  YKa3aHueM
npasoobnagartens, a TakxXe aBTopa, €CNin OH He oTKa3sasncs 6biTb YNOMSHYTbIM B KayecTBe
TAaKOBOr0, N MecTa XUTeNbCTBa UM MeCTa HaXOXAEHUS KaXKaAoro U3 HUX;

- [ernoHupyemble MaTepuanbl, wuaeHTUduumpyrowme 6asy [AaHHbIX, BKIKO4Yas
pedepat. Pedepar, copepxawmn cBeaeHus, rnpeaHasHauYeHHble ANs Mocneayouen
nybnuvkaummn B obumumnmanbHoOM 6ronneteHe dpeanepanbHOro opraHa MCNOHUTENIbHOW BlacTu
NO MHTeNNeKTyanbHOM CO6CTBEHHOCTU, NPeaCTaBNseTCs B 2 3K3eMnaspax;

- OOKYMEHT, noATBepXAawwuin  ynnaty rocynapCrBeHHOM  MOWIWHBbI B
YCTAaHOB/IEHHOM pa3Mepe WIN Hanlnyme OCHOBaHuM Ana ocsBoboxaeHns OT ynnatbl
rocyaapCTBEHHOW MOLWMHbBI, NMBO AN YMeHbLIeHns ee pa3Mmepa, Nnbo Ans OoTCpoUku ee
ynnartbl.

Ha ocCHOBaHMW 3asBKM Ha permcrtpauuio deaepanbHbli opraH WUCMONHUTENbHOMN
BNacTM no WHTeNneKTyanbHOM COBCTBEHHOCTM NpoBepsieT Hanuunme HeobxoanMbIX
OOKYMEHTOB U MaTepunanosB, UX COOTBETCTBUE NpeabsBnsieMbiM TpeboBaHUSAM.

PaccMoTpeHMe 3a8BKW Ha perncTtpauuvio B Lensax rnpoBepKn Hannyms HeobxoanMblx
OOKYMEHTOB M WX COOTBETCTBMS YCTAHOB/EHHbIM TpeboBaHMAM OCYLLeCTBASETCS B
ABYXMECSYHbIN CPOK C AaTbl NOCTYMNAEHUS 3a8BKM Ha perncrpaumio.

Mo pe3ynbTataM nMpoBepKWM 3asaBUTENt0 HanpasngeTca nmbo ysBeaoMaeHue o
NPUHATUM 3a8BKW Ha perncrpaumio, Nnmbo 3anpocC OTCYTCTBYKOLWMX WAN UCMPaBAEHHbIX

MaTepKnanoB 3adBKU Ha pPErmcTpauuio.



Mpn nonoxutenbHOM pe3ynbTaTe nposBepku 6asza AaHHbIX BHOCUTCS B peecTp 6as3
OAHHbIX, 3asBUTENIO, B COOTBETCTBUN C [MpmnkasoMm PocnaTteHTa oT 26 mMapTta 2004 r. N 41
"O6 n3MeHeHUn popMbl CBUAETENbCTBA Ha OPUUMANBbHYIO perncTpauuto nporpaMmmbl ans
2BM, ¢dopmbl cBuaeTenbCTBa Ha oduuManbHyl peructpaumio 6asbl AaHHbIX, (GOpPMbI
cBMaeTenbCTBa Ha opuUMANbHYIO PEerncTpaunto TonosorMm UHTErpasbHOM MUKPOCXEMbI",
BblAAETCsA CBMAETENbCTBO O rOCyAapCTBEHHOM permcrtpauun.

N3rotoBuTento 6a3bl AaHHbIX Kak CybbeKTy CMeXHbIX NpaB NpuHagnexar:

- UCKJIIOUMTENbHOE NMpaBo n3rotosmtens 6asbl AaHHbIX;

- NpaBO Ha YKa3aHue Ha 3k3eMnnaspax 6a3bl AaHHbIX U (MAIX) UX YNAaKOBKax CBOEro
UMEHU UIN HaMMEHOBaHUS.

N3roTtoButento 6asbl AaHHbIX, co34aHuMe KoTopon (Bkao4vas o06paboTky wnu
npeacTaBfeHne COOTBETCTBYHOLWMX MaTepuanoB) TpebyeT cywecTBeHHbIX (DMHAHCOBbIX,
MaTepuanbHbIX, OPraHM3auUMOHHbLIX WM WHbIX 3aTpaT, MPUHAANEXWUT WUCKIYUTENbHOEe
npaso u3BnekaTb M3 6a3bl AaHHbIX MaTepuanbl W OCYWECTBAATbL WX nocnepyrouiee
ncrnonb3oBaHMe B nwbon dopMe un  nwbbIM  cnocoboMm  (UCKNYUTENbHOE MpaBo
n3rotoButensa 6asbl AaHHbIX).

Mpn OTCYTCTBUM AOKa3aTenbCTB MHOro 6a3on AaHHbIX, CO34aHMe KoTopon TpebyeTt
CYyWeCTBEHHbIX 3aTpaT, npu3HaeTcs 6a3a AaHHbIX, CoAepXKallasi He MeHee AeCATU Tbicsau
CaMOCTOSITENIbHbIX  MH(MOPMAUMOHHbIX  3N1eMeHTOB  (MaTepuasnoB), COCTaBASAOLWMX
coaepxaHune 6asbl AaHHbIX.

HWkTO He Bnpase u3BnekaTb M3 6a3bl AaHHbIX MaTepuasnbl U OCYLLECTBAATb MX
nocnepyrouiee wucnoab3oBaHne 6e3 paspelweHns npasoobnagartens, Kpome C/yyaes,
npeaycMoTpeHHbix 'K PO. [pu 3TOM noj nisnedyeHMeMm mMaTepumasioB NMOHUMAETCH MepeHocC
BCero cogepxaHusa 6a3sbl AaHHbIX WAM  CYLWEeCTBEHHOM 4YacTU COCTaBASAWUX ee
MaTepuanoB Ha Apyron MWHAOOPMAUMOHHbIA HOCUTENb C WCMONb30BaHMEM NO6bIX
TEXHUYECKNX cpeacTts 1 B ntobon popme.

NcknountenbHoe npaBo M3rotoButenss 6asbl AaHHbIX NpPU3HaeTcs U AencTByeT
HE3aBMCUMO OT HaAnumsa W [EeUCTBUS aBTOPCKMX W UHbIX WCKAKYUTENBbHbIX MpaB
n3rotoButensa 6asbl AaHHbIX U APYrUX UL, Ha cocTaBnsowme 6asy AaHHbIX MaTtepuansbl, a
TakXe Ha 6a3y AaHHbIX B LE/IOM KaK COCTaBHOE NpousBeseHune.

Jlnuo, npaBoMepHO nonb3ytouweecs 6a3oM A[aHHbIX, BnpaBe 6e3 pa3peleHuns
npasoobnapgatens u3snekaTb M3 Takon 6asbl AaHHbIX MaTepuanbl U OCYLECTBAATb WX
nocnepywouiee WUCMNONb30BaHME B JIMYHbIX, HaAy4HblX, o06pa3oBaTesibHbIX W UHbIX
HekoMMepyeckunx uenax. O6beM Takoro MUCNonb30BaHMA A[OMKEeH ObiTb onpasaaH
YKa3aHHbIMM UensMn, a Takue AeNCTBMS He A0/KHbl HapywaTb aBTOPCKMe npasa

nsrotosutens 6asbl AaHHbIX U Apyrmnx nuu.



Mcnonb3oBaHMe MaTepuanoB, U3BJIeYEeHHbIX W3  6a3bl  AaHHbIX Cnocobom,
npegnonaratoWwmMMm MNoayyYeHMe K HWUM [OCTyna HeOrpaHMYeHHOro Kpyra uud, AOSHKHO
COMpPOBOXAATbCH YKa3aHneM Ha 6a3y AaHHbIX, U3 KOTOPOM 3TW MaTepuanbl U3BJI€YEHDI.

CornacHo ct. 1335 K P® wucknwouuTenbHoe npaso m3arotoButens 6asbl AaHHbIX
BO3HMKAET B MOMEHT 3aBepLUEeHns ee Co34aHna U AEeNCTBYET B TedeHue 15 net, cumtasa c
1 sgaHBapsa roga, cnegywuwero 3a roaoM ee co3gaHusa. WcknwuuTenbHoe npaBo
nsrotoeutensa 6asbl AaHHbIX, O6HAapoOAOBaHHOW B YKa3aHHbIM nepuoa, AeNCcTByeT B
TeyeHMe nATHaAuUaTUM JfeT, cumtas € 1 g9HBaps roga, cnegywouwero 3a roaoMm ee
obHapoaoBaHUA. DTN CPOKN BO30OHOBAAIOTCA NpU KaxXaoM obHoBNeHnn 6a3bl AaHHbIX.

NcknountenbHoe npaBo M3rotoButens 6asbl AaHHbIX AEUCTBYEeT Ha Tepputopum
Poccuinckon ®epepaunn B cnydasx, Kkoraa:

- n3rotosmTenb 6a3bl AaHHbIX ABASETCHA rpaXxaaHWHOM Poccunckon depepaumv mnm
POCCUNCKUM HOPUANYECKUM NINLOM;

- un3rotoButenb 6asbl  AaHHbIX SBASETCHS  MHOCTPAHHbIM - FPaXKAaHWHOM UK
WHOCTPAHHbLIM  LOPUANYECKUM  JINLUOM  MpU  YCJOBMWU, YTO  3aKOHOAATENbCTBOM
COOTBETCTBYHOLWEro MHOCTPAHHOIO rocyaapcTBa nNpeaoCTaBnseTcss Ha ero TeppuTopumn
OXpaHa WCKIYUTENbHOMY NpaBy M3rotoBuTens 6as3bl AaHHbIX, U3rOTOBUTENEM KOTOPOM
aBnseTca rpaxaaHunH Poccuinckon depgepaunm nnm pocCcUnCKoe ropmanyeckoe nuo;

- B MHbIX Cy4asaX, NpeayCMOTPEHHbIX MeXAyHapoAHbIMM AOroBopaMu Poccumnckom
denepaunn.

Ecnn wusrotoButenb 6a3bl AaHHbIX ABAseTca nuvuoMm  6e3  rpaxaaHcrea, B
3aBMCUMOCTM OT TOro, MMeeT 3TO JSINLO MeCTO XWUTeNnbCTBa Ha Tepputopum Poccuickomn
depepaumn AN MHOCTPAHHOMO rocyaapcrBa, COOTBETCTBEHHO MPUMEHSOTCA npasBuia n.
1 cT. 1336 TK PO, oTHOCAWMeCs K rpaxaaHaMm Poccumnckon degepaumm Mam MHOCTPaHHbIM

rpakaaHam.

4.6. NpaBo nybnnkatopa Ha Npom3BeAeHNe HayKK,

nuTepaTypbl UM UCKYCCTBA

B cooteBetctBUM cO cT. 1337 TK PO, nybnmkaToOpOM MpU3HAETCH rpaxXAaHWH,
KOTOpbIA nNpaBoMepHO oObHapoazoBan wAu opraHusoBan obHapoaoBaHME Npou3BeaeHUS
HayKku, nutepaTypbl WIW WCKYCCTBaA, paHee He 06HapoAOBaHHOrO M nepeweawero B
obLwecTBeHHOe aocTosiHME NMbo HaxoasLwerocsi B o6LeCcTBEHHOM AOCTOSIHUU B CUAY TOrO,

YTO OHO HE OXpaHANOCb aBTOPCKMM NMpaBOM.



MpaBa nybnukaTopa pacnpocTpaHsTCA Ha Npou3BeAEeHUs, KOTOpble He3aBUCMMO
OT BpEeMEeHM WX COo34aHuUs MornM ObiTb Npu3HaHbl O6bekTaMW aBTOPCKOro npasa B
COOTBETCTBUM C npaBusamu cT. 1259 K PO.

My6bnukatopy Kak CybbeKTy CMeXHbIX NpaB NpuHaaaexar:

- UCKUYNTENbHoe npaso nybnukatopa Ha obHapogoBaHHOe UM npousseaeHue (n.
1 cT. 1339 TK PO);

- MNpaBO Ha YyKasaHMe CBOEro MMeHM Ha 3kK3emnaspax 06HapoAOBAHHOIMO WM
Npou3BeAeHNs N B MHbIX C/ly4asiXx ero UCrosb30BaHUs, B TOM 4ucne nNpu nepesone unu
Apyron nepepaboTke npomnsBeneHus.

Mpn o6HapoaooBaHuM npousBeAeHMs nybnukatop o06s53aH  y4uuTbIBaTb, YTO
npousseaeHne, He o6HapoAOBaHHOE MpPU XU3HW aBTopa, MOXeT 6biTb 06HapoaoBaHO
nocne ero cMeptu nuuom, obnagarWwmMm UCKIUYUTENbHLIM MPaBOM Ha MNpou3BeaeHue,
€C/Nin 3TO He NPOTMBOPEYUT BOJIe aBTOpa NpPomn3BeAEeHUS, onpeaesieHHO Bblpa)XXeHHOW UM B
nMCbMeHHoM opmMe (B 3aBellaHuKn, NMCbMax, AHEBHMKAX U TOMY NOAO6HOM).

B TeyeHuMe cCcpoka [AEUCTBUA  UCKIKOUUTENbHOro npasa nybnukatopa Ha
npousseaeHne nybnnkaTop, a Takxe NMUo, K KOTOPOMY MepeLwuno UCKIKYUTeNbHOe NpaBo
nybnukatopa Ha npou3BeAeHWe, BrpaBe pa3pewunTb BHeCeHMe B NpousBeaeHune
U3MEHEHWI, COKpaLWeHUA WUNM AOMOSIHEHUNA. Takoe paspelleHne MOXeT 6biTb AaHO Mnpwu
HaMuMmM cneayroLmx yCnoBui:

- BHeceHue B npoum3BeaeHue W3MEeHEHWW, COKpaWEeHWN WNN AOMNOSIHEHUN He
NCKaXkaeT 3aMblCen aBTopa;

- HEe HapyLwaeTcs LesIOCTHOCTb BOCNPUSATUS MPOU3BEAEHUS ;

- BHeceHMe B npoum3BeaeHue W3MEeHEHWUW, COKpaWEeHWM WNN AOMNOSIHEHUN He
NpOTMBOPEYUT BOJIe aBTopa, OnpefeneHHO BblpaXXeHHOM MM B 3aBelaHun, Nucbmax,
AHEBHMKAX UN MHOMN NUCbMEHHON hopMme.

Mybnukatopy NpousBeneHns NMPUHAANEXUT UCKIIUYUTENbHOE NpaBO MCMNOMb30BaTb
npousBeaeHne B COOTBETCTBUN cO CT. 1229 K P®, He3aBUCMMO OT TOro, COBEpPLUAKTCS 1N
COOTBETCTBYOLWNE AENCTBUS B LENsaX usBnedeHus npubbinn unm 6e3 Takonm uenun. B
4YaCTHOCTU, UCMNOSIb30BaHMEM NPOU3BEAEHUS CUMTAETCS:

- BOCNpou3BeAeHuMe npousBedeHusl, T.e. U3rotoBneHne opgHoro wn 6onee
3K3eMnisipa NpousBeaeHns N ero 4yactu B nobon MatepnanbHon opme, B TOM Yncne B
¢dopMe 3BYKO- WM BUAEO3ANUCU, U3rOTOBMIEHME B TpeEX U3MEpeHuax oA4HOoro mu bonee
3K3eMnisipa ABYXMEPHOro npou3BefeHnss M B ABYX U3MepeHusx oaHoro wu 6onee
3K3eMnasipa TpeXMepHoOro Npom3BeaeHus.

3anncb NpousBefeHnst Ha 3N1eKTPOHHOM HocuTene, B TOM 4ucie 3anucb B NamsTb

OBM, Takxe cuuTaeTcs BocrnpousseneHneMm. NcCkndeHme 13 aToro npasuaa CoCTaBnsOT



cny4dyau, Korga Takas 3anucb SBASETCA BPEMEHHOW W COCTaBMSET HEOTbEMEMYIO U
CYWECTBEHHYIO 4acCTb TEXHOJIOMMYECKOro npouecca, MMerwero eAWHCTBEHHOW LUenbto
npaBoOMepHOE WCMoJib30BaHWE 3anucu Wau npaBoOMepHoe AoBeAeHMe npousBeaeHus A0
BceobLlero ceeaeHus;

- pacnpocTpaHeHune Npou3BeAeHUs NyTeM MpoAaXW WKW UHOMo OTYYXAEHWUS ero
OopuUrnHasna unm 3K3emnnsipos;

- nybnnYHbIA MoKa3 npousBeAeHus, T.e. nwbas AeMOHCTpauus opurmHana wunm
3K3eMnisipa npou3BeAeHUst HernocpeacTBeHHO NMbo Ha 3KpaHe C MOMOLLbIO MNEHKM,
Anano3nTuBa, TENEBU3MOHHOIO KaApa WM WMHbIX TEeXHUYEeCKUX CpeacTB, a Takxke
AEMOHCTpaunsa oTAEeNbHbIX KaApoOB ayAnoBMU3yasibHOro npounssenenms 6e3 cobntogeHmnsa nx
nocnenoBaTeNbHOCTU HenocpeaCcTBEHHO B0 C MOMOLLbIO TEXHUYECKUX CPeacTB B MecTe,
OTKPbITOM Ansa cBo60OAHOr0 noceweHus, Win B MecTe, rae NpucyTCTBYET 3HauuTeNnbHoe
4yncno vy, He npuHagnexawmx K o06blMHOMY Kpyry CeMbW, He3aBMCUMO OT TOro,
BOCMPUHMMAETCS MNpou3BeaeHne B MeCcTe ero AeMOHCTpauum unm B ApPYroM MecTe
OAHOBpPEMEHHO C AEMOHCTpaumen NnponsBeneHuns;

- UMMOPT OpUrnHaIa Uin 3K3eMNISpoB NPOU3BEAEHUS B LlEeNISX pacnpoCTpaHeHus ;

- NPOKaT OpUrMHana uamu aK3eMnnasipa NpousBeaeHuns ;

- NybnnM4yHoe WUCMoNHEHWEe npou3BeaeHus, T.e. NpeacTaB/ieHMe Npou3BedeHUsl B
XMBOM MCMOJSTHEHMWN UM C MOMOLLbIO TEXHUYECKMX CPeacTB (paano, TeNeBUAEHUS U UHbIX
TEXHUYECKMX CpeacTB), a TakxkKe NOKa3 ayauoBM3yanbHOro npousseaeHns (cC
COMpoBOXAEeHMEM uUnun 6e3 conpoBOXAEHUSA 3BYKOM) B MecCTe, OTKPbITOM ANns cBo60AHOro
noceweHms, wnu B MecCTe, rae npUCYTCTBYET 3HauyuTenbHOEe 4UCI0 Uy, He
npuHagnexawmx K o6blMHOMY Kpyry CeMbW, He3aBUCMMO OT TOro, BOCMPUHUMAETCH
npousBeneHMe B MeCcTe ero npeacraBneHuMs WM rokasa mbo B ApPYyroMm MecTte
OAHOBPEMEHHO C NpeacTaB/eHNEM UM NOKa3oM NPOU3BeaEeHNS ;

- coobweHne B 3dup, T.e. cooblieHne npoumsBeaeHUs ANs Bceobllero ceeneHus
(BKNOYas nokas MM MUCNOJSIHEHME) MO pagMo WUnu TeneBuaeHuto (B TOM 4yucie nyTem
peTpaHcnsaumMmn), 3a UCKIYeHnem coobueHmns no kabento.

Moa coobuweHneM noHuMaeTca nwboe Aencreme, NOCPeaAcTBOM  KOTOPOro
npousseaeHne CTaHOBUTCSA AOCTYMHbIM ANS CNYyXOBOro W/Waun 3pUTENIbHOr0 BOCMPUATUSA
HEe3aBMCUMO OT ero aKTUyecKoro BoCcnpuaTnsa nybnamnkon.

Mpn coobueHnn npousseneHn B 3up vepes CNyTHUK nog coobuieHnem B 3pup
NOHMMAETCS MPUEM CUIFHaNoB C Ha3eMHOM CTAaHUMM Ha CNYTHWK U nepegadya CUrHasaoB CO
CNyTHMKA, MOCPeACTBOM KOTOPbIX Npou3BefeHne MoXeT 6biTb AoBeAeHO A0 Bceobuiero

CBeAeHMs He3aBUCUMO OT ero hakTu4yeckoro npueMa nybamkon.



CoobuweHne KOAMPOBAHHLIX CUIFHaNOB Npu3HaeTcs coobweHuem B 3dhup, ecnu
cpeacTBa AeKOAMPOBAHMSA MPeaoCTaBnsitOTCS HEOrpaHUYEHHOMY KPYyry AuL, OpraHusaumen
3(PUPHOro BewaHnsa uan c ee cornacus;

- coobuweHne no kabento, TO ecTb coobuieHne npousBeaeHUss ANA Bceobuiero
CBeAeHns Mo paavo wan TeneBuAEHUKD C nomowbio Kabens, nposBoaa, ONTUYECKOro
BOJSIOKHA W/IN @HANOMMYHbIX CPeAcTB (B TOM YMnCe NyTeM peTpaHCasaLnn).

CoobuweHne KOAMPOBAHHbLIX CUrHaNOB Mpu3HaeTcsa coobuweHneM no kabento, ecnu
cpeacTBa AeKOAMPOBAHMSA MPeaoCcTaBsitoTCS HEOrpaHUYEHHOMY KPYyry uL, OpraHusaumen
KabenbHOro BewaHnsa Uaun c ee cornacus;

- AoBeAeHue npoussedeHus A0 Bceobuiero ceegeHus Takmm obpasom, yTo ntoboe
ANULO MOXET MOAyYnTb AOCTYN K NpousBefeHuio u3 nboro mecta n B nboe Bpems no
cobcTtBeHHOMY Bblbopy (AoBeaeHMe A0 Bceobuiero ceeaeHms).

My6nnkaTtop NpomnsBeaeHUs MOXET pacrnopsXKaTbCsl MCKAKUYUTENBHBIM MPaBoM.

UcknountenbHoe npasBo nybnukatopa Ha nNpou3BeneHMe MNpuU3HaeTcs U B TOM
cny4yae, kKorga npousBeaeHue 6bin10 obHapogosBaHo nybnnkaTopoM B nepeBoae vauM B
BMAE MHON NepepaboTku.

NcknountenbHoe npasBo nybnvkaTopa Ha Npou3BeneHue NpU3HaeTcs U AencTeyeT
HEe3aBMCUMO OT HaIN4na N AEeNCTBMSA aBTOPCKOro npasa nybnukatopa win Apyrmx auuy Ha
nepesoa Wan UHY nepepaboTKy NpousBeaeHus.

CornacHo ct. 1340 'K PO mnckntoumtenbHoe npaso nybnmkatopa Ha npousseaeHune
BO3HMKAET B MOMEHT 0bHapoAOBaHMSA 3TOro Mpou3BeAeHUss U OEeNCTBYeT B TedeHue 25
ner, cuutaa c 1 s«aHBapsa roga, cregywuwero 3a roaoM ero obHapoaoBaHwus.
MpepoctaBneHne nybnukatopaM 0COObIX CMEXHbIX MNpaB, AEUCTBYKOLWMX B TeyeHune 25
NeT, npecneayeT uenb NOBbICUTb 3aMHTEPECOBAHHOCTb B AOBeAEHMN A0 Ny6/nMKKN peakux,
paHee He ony6/IMKOBaHHbIX MPOU3BEAEHUN.

NckntountenbHoe npaso nybnnkaTopa pacrnpoCcTpaHAeTCcsa Ha npou3BeaeHune:

- obHapoaoBaHHOe Ha TeppuTopum Poccuickon deaepaumn, He3aBUCUMMO OT
rpaxaaHcTtea nybnmkatopa;

- obHapogoBaHHOe 3a npegenamu Tepputopum  Poccuiickon — deaepaunum
rpaxaaHuHom Poccuinckon deaepaumnu;

- obHapogoBaHHOe 3a npegenamu Tepputopum  Poccuiickon  deaepaunum
WHOCTPAHHbLIM rpaAaHWMHOM WAM nuuoM 6e3  rpa)aaHcTtBa, MNpu  YCIOBUMW  4TO
3aKOHO4ATeNbCTBOM WHOCTPaHHOIro  rocyaapcrea, B  KOTOpOM  06HapoaoBaHoO
npouseeaeHne, NpefocTaBfSeTCa Ha ero TEPPUTOPUM OXpaHa MCKIIUYUTENbHOMY MpaBy
nybnukaTtopa, sBnawowerocs rpaxaaHuHoMm Poccuinckon ®epepaummn. lMpum 3TOM CpoOK

AENCTBMS UCKIOUYMTENBHOrO npaBa nNybnvkaTopa Ha NpoOU3BEAEHWE Ha TepputTopumn



Poccuiickon ®epepaumn He MOXET MpeBbiWaTbh CPOK AENCTBUS UCKNOUYUTENbHOMO npasa
nybnmkatopa Ha npou3BeAeHue, YCTaHOBMIEHHbIM B TrocyAapcTBe, Ha Tepputopuu
KOTOpOro WMen MecTo topuanmdeckun dakT, MNOoCNYyXUBLWINMA  OCHOBaHWEM AN
npuobpeTeHns Takoro UCKIKUYUTENBHOIO NpaBa;

- B MHbIX Cy4asaX, NpeayCMOTPEHHbIX MeXAyHapoAHbIMM A0OroBopaMu Poccumnckom
denepaunn.

NcknountenbHoe npaBo nybnukaTopa Ha npousBeneHne MOXeT ObiTb npekpalleHo
AOCpPOYHO B cyaebHOM nopsiake Mo MCKY 3aMHTepecoBaHHOro nuua, ecnu  npwu
NCMoNb30BaHMN MpousBeaeHUs npasoobnagatens HapywaetT TpebosaHusa Kopekca B
OTHOLLUEHMN OXpaHbl aBTOPCTBa, MMEHW aBTopa WKW HENPUKOCHOBEHHOCTU MNpPOU3BeAEeHMUS
(cT. 1342 TK PO).

B cooTBeTCcTBMM CO CT. 1343 TK PO, npu OTUYyXAEHUN OpUrMHaNa Npou3BeAEHUS
(pykonucm, opuruHana npousBeaeHUs XWMBOMUCKU, CKYNbNTYpPbl UM Apyroro noaobHoro
npousseaeHns) ero CcobCTBEHHWMKOM, obnagarowmM  UCKIKUYUTENbHLIM  NpPaBoOM
nybnmkaTopa Ha OT4dyXXZaeMoe NpousBeneHne, 3TO UCKIKUYUTENbHOE NMpaBo nepexoanT K
npuobpeTtaTento opurnHana nNnponsBeneHuns, ecnm 4OroBOpoM He npeayCcMOTPEHO MHoe.

Ecnn ucknwouutenbHoe npaBo nybnukatopa Ha Mnpou3BedeHWe He nepewno K
npuobpetatento opuruHana npousBeaeHusi, npuobpetaTtenb BnpaBe 6e3 cornacus
obnapartena MCKIKYUTENbHOro npasa nybnuvkaTopa AEeMOHCTPMpoOBaTb MpUOBpeTeHHbIN
OpUrnHasn npomsBeaeHuUs U BOCNPOU3BOAUTb ero B KaTasiorax BbICTaBOK M B U3AAHUSAX,
NOCBSILLEHHbIX ero KoJ/Ulekuum, a Takxe nepegasaTb OpUrnMHan 3TOro rnpomsBeneHus Ans
AEMOHCTpPaUUM Ha BbICTaBKaxX, OpraHM3yeMblX APYrMMn AMuaMu.

CornacHo ct. 1344 TK PO, ecnu opurnHan wanm 3K3eMnispbl Mpouv3BeneHud,
obHapoaoBaHHOro B COOTBETCTBMM C § 6 rnaebl 71 K P®, npaBoMepHO BBeAEHbI B
rpakaaHCKnMm o60poT nyTeM UX MNpPOAAXM WUAM WUHOIMO OTUYYXAEHUs, p[anbHenwee
pacrnpocTpaHeHne opurmHana wuan aK3emnaapoB Aonyckaetcs 6e3 cornacus nybnukartopa
n 6e3 BbINAaTbl €My BO3HArpaxaeHus.

B 3aknw4veHne cneayer OTMeTUTb, YTO OXpaHa npaB nybnukaToposB Ans
POCCUMNCKOro 3akoHoAaTesNlbCTBa SIBNSETCS HOBLIECTBOM, OCHOBAHHbLIM Ha 3aMMCTBOBAHUU
NMONOXEeHNN, AENCTBYOWMX B EBponenckoM cotw3e (XOTS M B HECKObKO WM3MEHEHHOM
BMae).

MpeanonaraeTcs, YTo NpepocTaBneHne npas nybnukaTopy 6yaet cnocobCcTtBoBaTb
pPOCTY 3auMHTEpPecoBaHHOCTM B AoBeaeHun [0 nybnnknm  peokux, paHee He
ony6/MKOBaHHbIX NPOM3BEeAEHUN.

KpaTkne BbIBOAbI:



- CMeXHbIMM TrpaBaMn SABASAKOTCA WHTeNNeKTyallbHble rpaBa Ha pe3ynbTaTbl
NUCMONTHUTENBbCKON AeATeNbHOCTU (MCNOSIHEeHUS); Ha (POHOrpaMMbl; Ha coobueHune B apup
nnu no kabento pagno- n Tenenepenay (BewaHve opraHuU3aunm apupHoOro n KkabenbHoro
BewaHus); Ha cogepxaHue 6a3 pAaHHbIX; Ha NpPoOM3BEAEHUS HayKu, nuTepaTypbl WU
NCKYCCTBa, BnepBble 0bHapoAoBaHHbIE NOCNe UX nepexoda B o6wecTBeHHOe AOCTOSHUE;

- HoBennoun pencreytowero NK PO gBnseTcsa OTHeCeHMe K CMeXHbIM npaBaM ABYX
HOBbIX BWAOB WHTENNEKTyasbHbIX MpaB, paHee He OXPaHSABLINXCA POCCUNCKUM
3aKOHOAATENbCTBOM: CMEXHOro rnpaBa Ha coaep)aHue 6a3 aaHHbiX (CT. cT. 1333 -
1336); cMexHoro npasa nybnunkatopa npousseneHus (ct. ct. 1337 - 1344);

- npepocTaBneHne Ha Tepputopum Poccumnckon depepaumm oxpaHbl 0b6bekTaMm
CMeXHbIX npaB ocyuwecrengerca B cootBeTrctBUM Cc K PO v mMexayHapoAHbIMU
aorosopamm Poccuinckon ®depnepaunm;

- MCnosb3oBaHMe 06BLEKTOB CMEXHbIX nNpaB 6e3 cornacumsa npasoobnagartens n 6e3
BbINNaTbl BO3HArpaXxaeHns AonycKaeTcsl TONIbKO B CliyvasiX, NpeayCMOTPeHHbIX rnason 71
K PO;

- obnagaTtenb UCKAOUYUTENbHOro nNpasa Ha (OHOrpaMMy WAM UCMOSIHEHME Brnpase
CaMOCTOSITENIbHO pacnopsiXaTbCsl CBOMMU UMHTENNEKTYyalbHbIMX NpaBamMu. B yacTHOCTK, OH
BNpaBe 3aknto4yaTb A0roBopbl 06 OTYYXAEHUN UCKAKOYUTENBbHOrO rnpaBa Ha 06bekT
CMEXHbIX MpaB W JNIMLEH3NOHHblE AO0roBOpbl O MpeaoCTaBNeHUMM NpaBa WMCMOSIb30BaHUS

obbeKkTa CMeXHbIX Nnpas.

[naBa 5. SAWLNTA ABTOPCKUX U CMEXXHbIX
[MPAB

ABTOpPCKME W CMEXHble TrpaBa OXPAHATCA 3aKOHOM, npeaycMaTpuMBatoWmM
rpa)kaaHCKO-NpaBoBble, aAMWHUCTPATMBHO-NpPABOBbIE, YroNOBHO-NpaBoBble W Apyrue
Mepbl 3aWnTbl. [Mpn 3TOM BaXXHO pasnnyaTb NOHATUSA "oxpaHa npas" u "3awwuTta npas".

OxpaHa npaB - 3TO yCTaHOBNeHWe obLero NpaBoBOro pexmnMma, KoTopbin NO3BoNseT
obecneuyntb HOpManbHoe M b6ecnpenAaTCTBEHHOE OCYLIeCTB/IeHNe aBTOPCKUX U CMEXHbIX

npaB. OxpaHa OCYLLEeCTBASETCA NYTEM PEryIMpoBaHMUS COOTBETCTBYOLUMX OTHOLUEHUN.



3awmTa npasa - 3TO Te Mepbl, KOTOpble MpeanpuHUMAalroTCsa B Ciydyasax, Koraa
aBTOPCKME UM CMEXHble NpaBa HapyLUeHbl UM OCNopeHbl <59>.
<59> bnusHey W., JleoHTbeB K. HyXHbl paboTalowme MexaHU3Mbl 3alUnTbl

aBToOpckux npas // Poccunckas octuymsa. 1999. N 11.

B ciepe aBTOPCKOro npaBa M CMEXHbIX MpaB OAHWUM M3 CaMbIX PacnpOCTPaHEeHHbIX
HapylweHUn SBNAEeTCS  He3aKOHHas  peanm3aums  KOHTpadaKTHbIX  3K3eMMAsipoB
npousseaeHnn u  ¢doHorpamMm. Bce 6onbwyto yrposy Aansa  npasoobnagatenen
npeacTaBnseT He3akoHHOe pa3MelleHMe 06BHEKTOB aBTOPCKMX U CMEXHbIX MpaB B CETU
MHTEepHET N ceTn COTOBOM CBA3MWU.

B cBazn ¢ atmuMm K PO coaepXuT psa NOAOXEHUW, HaNpaBAEHHbIX Ha yCuieHue

OXpaHbl aBTOPCKNX N CMEXHbIX NMpas.

5.1. 'paxAaaHCKO-NpaBoBas 3aliuMTa aBTOPCKUX U CMEXHbIX NpaB:

obLwme nonoxeHud

B coaep>xaHun cybbekTMBHOro npasa 06bIYHO BbIAENSAOT HECKOSIbKO NMPaBOMOYMNNA:
BO3MOXHOCTb TpeboBaTb OT 0683aHHOro finua onpeaesieHHoOro noBeAeHusi, BO3MOXHOCTb
OCYLeCTBUTb CybbekTMBHOE MNpaBoO CBOMMWU AEUCTBUSMWU WU, HAKOHEL, BO3MOXHOCTb
obpatnUTbCA K Cyay 3a 3aluTOM HapylWweHHOro unaM ocrnapvpBaeMoro npasa <60>.
CnepoBaTenibHO, MpaBO Ha 3alUUTy SBASETCA COCTaBHbIM 3/1EMEHTOM CY6beKTUBHOIMO
rpak4aHCKoro npasa <61>.

<60> CM. nogpobHee: CoBeTcKkoe rpaxaaHckoe npaso: YuyebHuuk / MNoa pea. B.I.
NpnbaHosa, C.M. KopHeeBa. M.: lOpunagnyeckas nutepatypa, 1979. T. 1. C. 273; Nodde
0.C. CoBeTckoe rpaxxpaHckoe npao: YuyebHuk. M.: lOpuandeckasa nutepatypa, 1967. C.
314; Ceprees A.ll. MNpaBo nHTEennekTyanbHom cob6CTBEHHOCTN B Poccumnckon denepaumu:
YyebHuk. 2-e nsa., nepepab. n gon. M.: TK Benbu, 2004. C. 365; v ap.

<61> lpn 3TOM cneayeT yuuTbiBaTb, YTO B IOPUANYECKON NUTEpaType O3BYy4YeHa u
WHasi TOYKa 3peHusl, CornacHO KOTOPOW MpaBO Ha 3aWUTy SBASETCA CAMOCTOSTESIbHbIM
cybbekTMBHbIM nNpasBoM. CM., HanpuMmep: bpaTtycb C.H. KOpnanyeckass oTBETCTBEHHOCTb U

3aKOHHOCTb. M.: lOpunanyeckasa nutepatypa, 1976. C. 72 - 79.

OaHMM M3 OCHOBOMONArakwmx npnHUMNNOB, MNPU3BaAHHbIX obecneunTb 3aunTty

dBTOPCKNX N CMEXHDbIX MNMpaB, ABJIAETCA NMONOXXEHNE O TOM, UTO UCKNTHOYNTESIbHOE NMpaBO Ha



pe3ynbTaT WHTENNeKTyalbHOW  AedATeNIbHOCTM, CO34aHHbIM  TBOPYECKUMM  TpyaoM,
nepBoHa4yasibHO BO3HMKaeT y aBTopa (N. 3 cT. 1228 K P®). MNMoaTtoMy cybbekTamu npasa
Ha 3aWMUTy ABASIOTCA NpeXae BCero caMn aBToOpbl.

3awmwaTe npaBa aBTopa M obecrnedymBaTb UX OCYLLUECTBNIEHWE MOXET U m3gaTesb.
K P® ponyckaeT Takyl BO3MOXHOCTb B Tex C/y4asX, Koraa npou3BeneHue
onyb/aMKOBaHO AHOHMMHO MAM No4 NCEeBAOHMMOM (3@ WCK/KYEHMEeM cny4dasi, Koraa
nceBAOHUM aBTOpa He OocCTaBnsieT COMHEeHUss B ero Jn4yHocTtu). [pun OTCyTCTBMMK
AOKa3aTenbCTB MHOrO0 npeacTtaBuTeNeM aBTopa CUYMTAEeTCsa wu3gaTtenb, WMSA  Uau
HanMeHoOBaHMEe KOTOPOro yKas3aHo Ha npou3BedeHuu. DTO MNOSIoXKeHne AenCcTByeT A0 TexX
nop, NOKa aBTOpP TaKOro NpousBeaeHns He packpoeT CBOK JIMYHOCTb U He 3asiBUT O CBOEM
aBTopcTBe (M. 2 cT. 1265 K PO).

Mocne cMepTn aBTOpa 3alMTY ero aBTOPCTBa U MMEHN MOXET OCYLeCTBAATb Ntboe
3aMHTEpeCcoBaHHOE SINLO0, 3a UCK/TIIOYEHMEM CrllydaeB, NpeayCMOTPEeHHbIX N. 2 CT. 1267 un
n. 2 cr. 1316 K Po.

OT nmeHn npasoobnagatenem uam OT CBOEro MMeHn 3aWmnTy aBTOPCKUX U CMEXHbIX
npaB MOryT OCYLLeCTBASATb WU OpraHusaumm no ynpaBfeHUI0 MpaBaMy Ha KONJTEKTUBHOW
OCHOBe.

AKkkpeauToBaHHas opraHmusaumsa (ct. 1244 TK P®) Takxke BnpaBe nNpeabsBnsTb
TpeboBaHMA B cyae OT MMEHM HeonpeaesieHHOro Kpyra npasoobnagartenen, ecnm 3To
Heob6xoaAMMO ANS 3alWKUTbl NpaB, ynpaBieHne KOTOPbIMU OHa OCYLLEeCTBASET.

B cootBeTcTtBUM CO CT. 1248 K PO cnopbl, CBsI3aHHbIE C 3aLlMTON HapYLUEHHbIX
NN OCMOPEHHbIX MHTEeNNEKTYasbHbIX NpaB, pacCMaTPMBAIOTCS M pa3peLlarTcs CyaoM.

B cootBeTctBuM C lMocTtaHoBneHnem [lneHyma BepxoBHoro Cypna P® oT 19 uioH4A
2006 r. N 15 "O Bonpocax, BO3HMKLWIMX Y CYAOB MNPU pacCMOTPEHUUN FpaxAaHCKUX aen,
CBSAI3aHHbIX C MPUMEHEHMeM 3aKkoHoAaTebCcTBa 06 aBTOPCKOM NpaBe U CMeXHbIX npasax"”,
Nnpu paspelleHnn CrnopoB HeobXoAMMO yuuTbiBaTb MeXAyHapoAHble MPUHLMMNbI OXPaHbl
npaB aBTOPOB N CMEXHbIX Npas.

3TN NpUHUMNbI 3aKkpensieHbl B BepHCKON KOHBEHUMU MO OXpaHe uTepaTypHbIX W
XYAOXECTBEHHbIX Mpou3BeaeHnn un B MexayHapoAHOM KOHBeHUuMM 06 oxpaHe npas
ncnonHuTenen, narotosmutenen GoHorpaMm 1 BewaTesSibHbIX OpraHnu3auun.

B cooTBeTcTBUM C BepHCKOW KOHBEHUMEN oxpaHa npaB aBToOpoB 6asupyeTrcsa Ha
cneayrowmnx npuHUmMnax:

- NPUHUMN HAUMOHANBbHOIO pexunMa oxpaHbl aBTOPCKOro rnpasa Ha nTepaTypHble U
XYAOXeCTBEHHble MpoM3BeAeHUs, B COOTBETCTBUM C KOTOPbIM 1t060OMY MpoOM3BEAEHMUIO,
CO34aHHOMY B OAHOM U3 CTpaH - ydyacTHuy KoHBeHuun, B ntobon Apyron cCrpaHe-

ydaCTHUMLUE NMpeaoCTaB/IAETCA TaKad XXe OXpaHa, KaK U CO34aHHbIM B Hen npon3dsengeHnNAM,



- MPMHUMN BO3HMKHOBEHMS aBTOPCKOro npaBa He3aBUCMMO OT BbINO/IHEHMS KaKUX-
nnbo popManbHOCTEN: perncTpaummn, 4eNOHUPOBAHNA U T.M.;

- NPUHUMN NpeaocTaBNeHnss OXpaHbl BO BCeX CTpaHaX - yyacTHuuax KoHBeHuun
HE3aBMCUMO OT HalN4ymMsa OXpaHbl UM CpOKa ee AEUCTBUS B CTpaHe MPOUCXOXAEeHuUs
npouseeaeHus.

MpuMeHUTEeNbHO K NpoOU3BEAEHUSM,  OXpPaHSeMbIM  aBTOPCKMM  MNpaBoOM,
npenycMaTpmBaeTCs, YTO OXpaHa B CTpaHe NPOUCXOXAEHUS MPOU3BEAEHUS perynmpyeTcs
BHYTPEHHUM 3aKOHOAATENbCTBOM. ABTOP, €C/IM OH He SBASETCA rpa)KAaHWHOM CTpaHbl
NPOUCXOXAEHUSA NPOU3BEAEHUS, B OTHOLIEHMM KOTOPOro eMy npefoCcTaBAsieTCs OXpaHa,
NoSb3yeTCsa B 3TOM CTpaHe TaKMMM Xe npaBamMu, Kak U aBTOpbl - rpaxaaHe 3TOW CTpaHbl
(cT. 5 bepHCKOM KOHBEHLWUN).

Pewas BONpoC O BO3MOXHOCTW MPaBOBOM OXpaHbl MPOM3BEAEHUSI HAa TeppuUTOpUMn
Poccuiickon depgepaunm, Heob6XoANMMO yUUTbIBaATb, YTO OXpaHa NpeaoCcTaBnsieTcs:

- aBTOpaM, KOTOpble SABASITCA rpa)KaaHaMm Oo4HOW U3 CTpaH - y4yacTHuu, BepHckon
KOHBEHLMWN, B OTHOLLUEHMN UX MPOU3BEAEHUN, KaK BbIMYyLEHHbIX, TaK N He BbIMYyLWEHHbIX B
CBET;

- aBTOpaM, KOTOpble He SBASAKTCA rpaXxaaHaMm OAHOM M3 CTpaH - Yy4yacTHuUL
BepHCKOM KOHBEHUMU, B OTHOLIEHUU UX NPOU3BEAEHMIN BbiNyLLEeHHbIX B CBET BNepsble B
OAHOWM W3 CTpaH WM OAHOBPEMEHHO B CTPaHe, He HABMSAKLWENCS Yy4yacCTHUUEN 3TOoMn
KoHBeHUMU, U B CTpaHe-y4YyacTHMLEe BepHCKON KOHBEHLMMU.

ABTOpbI, He saBAAKOWMECA rpaxgaHamMyu OAHOM M3 CTpaH - y4yacTHuUU bBepHckomn
KOHBEHLUMN, HO umMerwme cBoe O6blYHOE MEeCTOXMUTENbCTBO B OAHOM M3 TaKUX CTPaH,
NpUpPaBHMBAKOTCA ANA Uenen BepHCKOM KOHBEHLUMN K rpa)xaaHaM 3TOW CTpaHbl.

Mpn aTOM cneayer uMMeTb B BMAY, 4YTO uCcxoas u3 CT. 4 BepHCKON KOHBEHUWUMU
OXpaHa pacnpocTpaHseTcs:

- Ha aBTOPOB KMHeMaTorpadmnyeckmx npomsBeaeHnn, N3rotToBmuTelb KOTOPbIX UMeeT
CBOK WTab-kBapTMpy WM obblyHOE MEeCTOXWUTENbCTBO B OAHOWM M3 CTpaH - Yy4yacTHUL
BepHCKOM KOHBEHLMN;

- Ha aBTOPOB NPOU3BEAEHUNIN APXUTEKTYPbl, COOPYXEHHbIX B Kakon-nnbo ctpaHe -
yyacTHuue BepHCKOM KOHBEHUWUW, WAN  APYIrUX XYAOXECTBEHHbIX [MPOU3BEAEHUMN,
ABNSAOWMXCH 4YaCTbiO 34aHUA WIN MHOIFO COOPYXEHWUS, PacrofioXXeHHOro B Kakon-n1mbo
CTpaHe - yyacTHuue BepHCKOM KOHBEHLUN.

B oOTHOWeEeHUW wucnonHuTenem, usrotosutenen (npowussoautenen) ¢oHOrpamMMm u
BewaTeNbHbIX OpraHmsaumm ct. 2 MexayHapoaHou KoOHBeHUuun 06 oxpaHe npas
ncrnonHuTenen, n3rotosuTenemn doHorpamm 7 BelwaTenbHbIX opraHuMsauum

YCTaHaBJINBAETCA HaUMOHaNbHbIN pPeEXNM OXpaHbl, NMOoA KOTOPbIM MNMOHMMAETCA PEXUM,



npenocTtaBnsieMbl BHYTPEHHUM 3aKoHOA4aTeNbCTBOM A0OroBapmMBaloLerocsi rocyaapcrea, B
KOTOPOM MUCNpaLlMBAETCa OXpaHa:

- ON9  UCMONHUTENen, SABASKWMXCS ero  rpaxgaHamm, B  OTHOLUEHUM
OCYLLECTBASEMbIX HA €ero TeppuToOpuM MUCNOSHEHUW, nepepayn B 3dUp UMNN NepBOK
3anucu;

- Ana  u3rotoButenem GoHorpamMm, SABAAKWMXCA €ro rpaxgaHamum  Wan
opMaNYEeCKMMN NTMLAMKN, B OTHOWEHMN (hOHOrpamMMm, BrnepBble 3anuMCaHHbIX UK BrepBble
onyb/MKOBaHHbIX HA €ro TeppuUToOpuUn;

- ANS BellaTeNnbHbIX OpraHM3aunin, wrab-kBapTUpbl KOTOPbIX pacnosioXKeHbl Ha ero
TeppuTopun, B OTHOWEHUMM nepesad B 3PUpP, OCYLWECTBASEMbIX C MNOMOLLbIO
nepefaTyMKoB, PacnosiOXXEHHbIX Ha ero TeppUTOpPUN.

HemanoBa>HbIM cTano BBeAEeHue B rpa>kaaHckoe 3aKOHOAATENbCTBO
OTBETCTBEHHOCTM 3@ rpybble HapyweHuss  UCKNKYUTEeNbHbIX nMpaB B  cdepe
MHTEeNnNneKTyanbHon cobcTtBeHHOCTU. B cooTtBeTcTBMM co cT. 1253 K PO, cya moxeT no
TpeboBaHMIO NPOKYypoOpa NPUHATL peleHne 0 TMKBUAAUNM IpUaANYEeCcKoro nmua, ecim OHo
HeOAHOKpATHO wan  rpybo HapylwaeT WCKAYUTENbHbIE TrMpaBa Ha pe3ynbTaThbl
WHTeNnNeKTyasnbHon aestenbHocTn (N. 2 cT. 61 Koaekca).

Ecnn Takme HapylweHus coBepllaeT rpaxKaaHuH, ero AesTeNbHOCTb B KadecTse
WHOMBMAYANbHOrO npeanpuHMMaTenss MoXeT OblTb MpekpaweHa Mno peLleHnio WUan
NpUroBopy cyaa B yCTAHOBJIEHHOM 3aKOHOM Mopsake.

ABTOp unmn obnagaTtenib CMEXHbIX MpaB MOXeT WCMoNb30BaTb TexXHUYeckue
cpeAcTtBa 3alUMTbl, NOA KOTOPbIMM MOHUMAKTCS ntobble TEXHONOrMK, TeXHUYeckue
YCTPOMCTBA WAN WNX KOMMOHEHTbl, KOHTPOSMpYyKOWMEe [OCTYN K MNPOM3BEAEHUIO,
npepoTepalwiaowme nNmbo orpaHMuMBalrolne OCYyLLEeCTBIEHME AEUCTBUW, KOTOpble He
paspelleHbl aBTOPOM WAM MHbIM NpaBoobnagatenemM B OTHOWeEHWM npousBeaeHuns (CT.
1299 K PO).

MHbIMM cnoBaMu, TexHuyeckue cpeacrtsa 3awmtbl (aHrn. "DRM" - digital rights
management) - 3TO nporpaMMHbie NM60 MporpaMMHoO-annapaTHble CpeacTBa, KOTopble
3aTPYAHSOT CO34aHME KOMUI OXpaHSeMblX 06BbEKTOB MHTENNeKTyabHOW COHBCTBEHHOCTHU
(pacnpocTpaHsieMbIX B 3/IeKTPOHHOM dopme) nMbo NO3BONAIOT OTCeAUTb CO34aHNe TaKnx
Konun. HanpuMmep, B CeTUM CYWECTBYIOT TEXHOA0rmy, Hagensowme 31eKTPOHHbIN
OOKYMEHT BO3MOXHOCTbIO CaMOpa3spyLlleHUs B C/llyyae ero He3akOHHOro UCrMoJsib30BaHUA.
BO3MOXXHO Mcnonb3oBaHWe web-aeno3nTapus, KOTOPbIM NO3BOSISET aBTOpPY MNOATBEPAMUTb
dakT n BpeMs nybnukaumm nponsseneHns B cetn HTepHeT.

Onsa Toro 4tobbl npeaoTBpaTUTb 06xX04 NOoA06HbIX 6apbepoB, B COOTBETCTBMWU CO CT.

1299 'K P® B OTHOLLIEHMWN NMPOM3BEAEHMNN He AOMNYyCKAeTCs:



- ocywecTtBneHune 6e3 paspelwleHus aBTopa UamM MHOro npasoobnagarens AencTeuin,
Hanpas/ieHHbIX Ha TO, 4YTO6bl YCTPAHWUTb OrpaHUYEeHUs WUCMNOSIb30BaHWUS MPOU3BEAEHUS,
YCTaHOB/IEHHbIE NYTEM MPUMEHEHNS TEXHUYECKUX CPeACTB 3aLllnTbl aBTOPCKMUX Npas;

- W3roToBfieHMe, pacnpocTpaHeHWe, caava B MpokaT, npeaocTtaBneHne BO
BpeMeHHoe 6e3B03Me34HOe MoSib30BaHMe, UMMNOPT, peksaMa ntbon TexHonormu, noboro
TEXHUYECKOro YCTPOMCTBA WM UX KOMMOHEHTOB, WCMOJSIb30BaHME TaKUX TeXHUYEeCKUX
CpeacTB B uenax nonydyeHusa npuboiin nnbo okasaHue COOTBETCTBYHOLWMX YCAyr, ecnn B
pe3ynbTate TakKuMX AENCTBUA CTAHOBUTCS HEBO3MOXHbIM MCMNO/b30BaHME TeXHUYECKUX
CpeAcCTB 3aWmMTbl aBTOPCKMX NpaB NMMB0 3TN TEXHMYECKME CcpeacTBa He CMoryT obecneuunTtb
Haanexallyl 3almTy yYKa3aHHbIX npas.

B cnyyae HapylweHuss yKasaHHbIX MOMIOXEHUM aBTOp WAM MHOW nNpaBoobnaaartenb
Bnpase TpeboBaTb MO cBoeMy BbI6OpYy OT HapywuTens BO3MeweHUs YObITKOB Wau
BbIMJ1aTbl KOMMeHcauun B cooTBeTcTBmM co cT. 1301 MK PO, kpome cnyyaes, korga K PO
AonycKkaeT ucnonb3oBaHMe npoussBedeHus 6e3 cornacmsa  aBTopa  WAM UHOMO
npasoobnagartens.

MpuMepHbIN NepeyeHb Cnoco60B 3alUUTbl FpaXKAaHCKMX NpaB COAEPXUTCA B CT. 12
I’K PO wu Bknwyaer B cebsa: nNpu3HaHWMe nNpaBa; BOCCTAHOB/IEHME [ONOXKEHUS,
CyLWeCcTBOBaBLIEro 40 HapylweHUsa npaBa, U NpeceyvyeHns AeNCTBUN, HapyLLalLwWwmx npaso
WIKM  CO34AKWMX  Yrpo3y ero HapyweHusi; npu3HaHuMe  OCNopuMOM  CAEesNKM
HeAEeNCTBUTENbHON U MPUMEHEHUS NOCNEeACTBUN ee HeAeWCTBUTENbHOCTU, MPUMEHEHUS
nocneacTBMin HeoenCTBUTENbHOCTU HUUYTOXHOWM CAENKWU; NpuU3HaHME HeaAeUCTBUTENbHbIM
aKTa rocyfapcTBeHHOr0 opraHa WM opraHa MeCTHOro CaMoynpas/ieHus; camMo3aluTy
npasa; NpPUCYXAEHMe K MCNOoSIHEHUIO 0653aHHOCTM B HaType; BO3MelleHune Y6bITKOB;
B3blCKaHMe HEeYCTOMKW; KOMMEeHCaUUo MOpanbHOro Bpeaa; npekpalleHne nnm uaMeHeHue
NPaBOOTHOLWIEHUS; HENpUMEHeHMe CyAOM aKTa roCcyAapCTBEHHOrO opraHa WauM opraHa
MeCTHOro camoynpasfieHus, npoTmMBoOpeYaLlero 3aKOHY; WHble cnocobel,
npeaycMoOTpeHHble 3aKOHOM.

3TN cnocobbl NPUMEHUMbI U NPU 3aLUNTE aBTOPCKMUX U CMEXHbIX Npas.

Bblbop cnocoba 3awmtbl npuHaanexut obnagaTtento MCKIKYUTENbHbIX Mpas.
OaHako, kak npasuno, obnagatenb HapywWeHHOrO0 aBTOPCKOro MM CMEXHOro npasa
MOXET BOCMO/Ib30BaTbCs He obbiM, @ KAaKMM-NMOBO KOHKPETHbIM CrocoboM 3auuThl,
KOTOPbIA BbITEKAET U3 XapaKTepa COBEPLUEHHOro NpaBoOHapyLleHus.

Kak ykasbiBaeT cT. 1250 K PO®, wuHTennektyasbHble MNpaBa 3alWuuwarTcs
cnocobamn, npeaycMoTpeHHbiMM KoaekcoM, C y4yeToM CyllecTBa HapyLIeHHOro rnpasa um

NOCNEeACTBMIA HApYLUEHUs 3TOro npasa.



Mo3TOMy BMOMHE JIOFTMYHO pPACCMOTPETb NoApobHee rpa)KAaHCKO-MpaBoOBbIe
crnocobbl 3alUMTbl AaBTOPCKUX M CMEXHbIX MpaB B 3aBUCMMOCTM OT TOro, Kakue npaBsa

HapyLweHbl: NNM4YHblE HEUMYLLECTBEHHbIE TN NMYLLLECTBEHHDbIE.

5.2. 3awmTa AMYHbIX HEMMYLLECTBEHHbIX NpaB

B nocnegHee BpeMs pacTeT KOMYECTBO FpaKAAHCKUX Aen, CBSA3aHHbIX C 3alMTOMn
aBTOPCKMX NpaB Ha NpPOU3BeAEeHUSA HAYKWU, nuTepaTypbl U UCKYCCTBA.

MoatoMy ocoboe BHuUMaHme T[K PO vyaensger cnocobaM 3awnTbl  JIMYHLIX
HEMMYLLLEeCTBEHHbIX NpaB, K KOTOPbIM OTHOCATCSA NpaBO aBTOPCTBA, NpaBO aBTopa Ha UMY,
npaBso0 Ha  HENPUKOCHOBEHHOCTb  Npou3BeAeHus, NpaBo Ha  obHapogoBaHue
npom3BeseHnd, a TakXe Apyrve npasa B c/iydasax, npeaycMoTpeHHbix K PO.

Hepeako HapylweHuMs aBTOPCKMX MNpaB BbIpa)akTcss B TOM, 4YTO MNpou3BeAeHus
nuTepaTypbl U HayKuM HE3aKOHHO KOMUPYKOTCA, TUPAXWMPYKTCS, BocnpousBoasTca 6e3
CCbIJIOK Ha aBToOpa WKW U3[AK0TCSA MoA Yy>Kon dhammnmnen.

CnepyeT OTMeTUTb, 4YTO, peanm3ysa MpaBO Ha WMs, aBTOp nepcoHudbuumMpyeT ero
nocpeacTBOM YKasaHWs CBOero MNOAMHHOMO WMMEeHUM WAuM ncesaoHuMa. [103ToMy Ha
NpakTUKe HapyLlleHne npasa aBTopa Ha MMSA HEpeaKO 3aK/K4YaeTCs B TOM, YTO €ro nms He
yrnoMMUHaeTcs.

Tak, . obpatmnca B cya c wuckoMm k 3A0 "ObuecTBeHHOe pocCCUACKoe
TenesnaeHne" (OPT) O B3bICKAHUWM [EHEXHOW KOMMEeHCauun 3a HapylleHne aBTOPCKUX
npae. OH cocnancsa Ha To, 4To B nporpamme OPT npo3By4anu necHm 6e3 ykasaHus ero
MMEeHU KaK aBTopa TekcToB. OTCYTCTBME B NMporpamMmMe CCblIKM Ha MMS aBTopa, N0 MHEHMUIO
NUcTUa, NpUBENO0 K HAapYLEHUIO ero JIMYHOro HEMMYLLLECTBEHHOIO nNpaga.

PanoHHbIN cya B ucke . oTkasan.

CynebHasg konnerus no rpa)xaaHCcKuUM genaM ropoAckoro cyda pelleHue octasuna
6e3 n3MeHeHwms.

CynebHas konnerns no rpaxaaHckmm aenam BepxoBHoro Cyaa PO ykasana, 4Tto
mexay Poccurickmm aBTopckuM obuwectBoM (pganee - PAO) wu OPT 3aki4eHo
NIMUEH3MOHHOEe corfnalweHne, B cooTBeTCcTBUM € KOoTOpbIM PAO nepenaet OPT pa3spelueHune
Ha cooblieHne obHapoAOBaHHLIX NPOU3BEAEHWUIN, OTHOCALWMXCA K peneptyapy PAO, ans

Bceobulero ceeaeHUs nyTeM WX TeneBM3MOHHOW nepepayn B 3dpup. OPT obsizanocb



NCMoNb30BaTb B CBOMX Mepeaadax Nuvllb Te Npoum3BeaeHUsi, KOTopble NAEHTUPULMPOBAHbI
Nno Ha3BaHuaM, GaMUINAM N UHULMANAM aBTOPOB.

MpounssepeHnsa . BxoadaT B peneptyap PAO, a necHU 3aperncrtpmpoBaHbl B
obuwecTBe noa NoasIHHbIM UMEHeM aBTopa.

B nporpamme OPT npo3Bydyanu yrnoMsiHyTble necHu. MIMa . Kak aBTopa TEKCTOB
neceH ykasaHo He 6blno.

Mo cMbIC/Ty 3aKOHa TOJSILKO aBTOP MOXET pa3pewunTb UCNOo/b30BaTbh Npou3BeAeHne
aHOHMMHO, T.e. pacrnopsanTbCa CBOMM HeuMyLecTBeHHbIM npasoM, PAO xe 3ak/to4vaeT C
aBToOpaMu AOroBopbl O rnepegaye MOSIHOMOYMM Ha KONNEKTUBHOE YrpaBieHne WMMEHHO
MMy eCTBEHHbIMN rMpaBaMu. OTCyTCTBME B JNMUEH3MOHHOM cornaweHun PAO c OPT
yKa3saHuUn 0 KOHKPETHOM crnocobe peanunsaunm npasa Ha UMs B CUJTy 3aKOHa He O3HauvaeT,
yTo PAO MOXeT pacnopsixaTbCsl IMYHbIMW HEUMYLLLECTBEHHbLIMW NpaBaMu aBTOPOB.

. 3apernctpupoBan B PAO ynoMsiHyTble necHu ansa cbopa roHopapa 3a WuX
NCMonb30BaHMe noA MNOASIMHHLIM WMMeHeM aBTopa. [ng nonyyeHus paspelleHus Ha
@QHOHMMHOE WCMONIb30BaHMe MpPOoM3BEAEHUN TenekoMnaHusa Ao/mkHa 6biia obpaTuTbCa K
aBTOpy, HO He caenana 3TOro, YTo MNPUBENO K HapyLIeHMIO aBTOPCKMX npaB (MpaBo Ha
nMS) nocneaHero.

MpeTeH3nn O HapyweHunm aBTOPCKMX npaB (NpaBO Ha WMSA) AOMKHbl ObiTb
obpalleHbl K HapywuTeni npaBa aBTopa, B JAaHHOM cny4dae K OPT, kotopoe
HenpaBOMEPHO MUCMOJSIb30Basio NPoOU3BeAeHUE aHOHMMHO, B CBSA3M C YEM CCblJIKa Cyda Ha
TO, UTO BCe NMpPEeTEeH3MM aBTOp Bnpase npeabsasuTb K PAO, HecocToaTenbHa (nocnegHee He
HapyLwano aBTopckux npas I.) <62>.

<62> Onpepgenenve CK no rpaxpaHckuMm pgenam BepxosHoro Cypa P® ot 15
nekabps 2000 r. "PeweHune cyaa o6 oTkase B UCKE O B3bICKAHUN AEHEXHON KOMMNEHCaUun
3@ HapylweHue aBTOPCKMX TMNpaB OTMEHEHO KaK T[OCTAaHOB/IEHHOE C HapyLeHneM
TpeboBaHui 3akoHa" (m3BnedeHue) // bronneteHb BepxosHoro Cyaa Poccuinckon
®epepauunn. 2001. N 7. C. 9.

CornacHo ct. 1251 TK P® B cniyyae HapyweHUs JIMYHbIX HEMMYLLECTBEHHbIX MpaB
aBTOpa MX 3aWmTa OCYLEeCTBASAEeTCHA, B HaCTHOCTN, NyTEM:

- NPU3HaHUSA NpaBa;

- BOCCTAHOBJIEHMS MOJIOXEHUS, CYLLEeCTBOBABLUEro A0 HapyLWeHWs npasa;

- npeceyeHUs AOENCTBMI, Hapywawwmx nNpaBo WAM CcOo3daloWmMx Yrposy ero
HapyLweHus;

- KOMMNeHCaunn MopaibHOIro Bpeaa,



- nybnaukaunm peweHus cyga o onyweHHOM HapyLleHUn.

MepBbi cnocob 3awmTbl - MpU3HaHWE MnpaBa - NPUMEHSETCs, Korga Hanuuue y
nvua aBTOPCKOr0O WAM CMEXHOro npasa noABepraeTcss COMHEHMIo, ocnapuBaeTcs,
OTpMLAeTCs UM UMEETCH peasibHas yrpo3a Takux AenCTBui.

Kak wn3BeCTHO, HapyweHWe /UYHbIX HEeUMYLEeCTBEHHbIX MpaB aBTOpa Hepeako
BblpaXkaeTcsi B TOM, 4YTO €ro nNpouvsBefeHUs HEe3aKOHHO KOMUPYKTCH, TUPAXUPYHTCS,
BOCMpPOM3BOAATCA 6e3 CCbIOK Ha aBTopa MM U3[alTCsa nojg 4yXon damunuen. B Takux
CNy4dasax 3awmrta MOXeT OCYLWeCTBASATbCS MNocpeAcTBOM MCKa O MNpU3HaHMKM npasa
aBTopcTBa. [Ans NOATBEPXAEHMS aBTOPCTBA MOXET 6blTb Ha3HayeHa NMHIBUCTUYECKas
3KCNepTM3a, B paMKax KOTOPOW peLlatoTcs BOMPOCbl O MOJIHOM MM YaCTUYHOM CXOACTBE,
TOXAECTBE MAM pasnnymu npousseaeHun (HanpuMep, UTepaTypHO-XYAOXECTBEHHOrO,
Ny6AMUNCTUYECKOrO WKW HAay4yHOro Npou3BeneHus); ABNsSieTCsa M 06beKT pe3ysbTaToM
MHAMBMAYANbHOrO TBOpYecTBa (HanpuMmep, NEepCOHaX, BUAEOKAUM U T.M.); ABASETCS U
npousseaeHne camobbITHbIM UK nepepaboTaHHbIM, OTpeAaKTUPOBaHHbLIM U Ap. <63>.

<63> CM.: TanawwuHa E.N., TopbaHeBckuin M.B. Ponb JSNHIBUCTUYECKOMN
3KCMepTU3bl NpU 3almnTe MHTENNeKTyanbHon cobcteeHHocTn // DXK-HOpuct. 2005. N 46;
ManswunHa E.N. BO3MOXHOCTM cyAebHbIX peyeBegyvyeCcKUxX 3KCnepTu3 no genaM o 3aluute
npaeB MWHTeNNeKTyanbHONn cobcTtBeHHOCTU // WHTennekTyanbHass CO6CTBEHHOCTb.
ABTOpCKOe npaBo M cMexHble npaea. 2005. N 9; lMaMaTka No BOMPOCaM Ha3HaYeHus
cyaebHom NUMHIBUCTUYECKOW 3KcnepTu3bl. Ons cyaen, cneposaTenen, no3HaBaTenen,
NPOKYpOpOB, 3KCNepTOB, aABOKATOB U topuUckoHcynbTOoB / MNMoa pea. M.B. NopbaHeBCcKoOro.
M.: Mepesa, 2004; CnopHble TekcTbl CMWU wn cynebHble wuckn / TMop pea. M.B.

lop6aHesckoro. M.: lMpectmx, 2005.

Jena o0 npu3HaHuMM aBTOpCTBa paccMaTpuBaloTca B nopsake  ocoboro
NpoM3BOACTBA, MOCKOIbKY OHM OTHOCATCS K Aenam 06 ycTaHoBneHun hakToB, MMeEKLWMX
topuanyeckoe 3HaveHume (CT. 262 MK PO).

B 6onbwuHCTBE cny4vyaeB TpeboBaHWe O MpPU3HaHMKM aBTOPCKOro rnpaBa SABMSETCHA
NpPeAnoCcbIsIKON MNPUMEHEHUA ApPYyrMxX cnocoboB 3awuTbl. Hanpumep, 4Tob6bI B3bICKATb
ybbITKN, CBSAI3aHHble C HE3aKOHHbIM WCMOJSIb30BAaHWEM TMPOU3BEAEHUSA, WUCTel, A0JIKeH
A0Ka3aTb, YTO MMEHHO OH SIB/ISIETCS ero aBTOPOM MW UHbIM nNpaBoobnagarenem.

Mpu3HaHMe npaBa MOXET COonpoBOXAATbCA NybAMYHbIM 06bABNEHWMEM O e€ro

CYLLEeCTBOBAHWM, KOTOPOE AENAaeTCa HapPYLLUUTENEM UK 33 ero cyeT <64>.



<64> laspunos 3.l1. KoMMeHTapui K 3akOoHy 06 aBTOPCKOM MpaBe U CMEeXHbIX

npasax. M.: ®oHa "MpaBoBas KynbTypa", 1996. C. 158.

Takon cnocob 3awuTbl, Kak BOCCTAHOB/EHME MNONOXEHUS, CyLleCTBOBaBLUEro A0
HapylweHnsa npasa, NPUMEHSIETCs, Korga HapylleHHOe aBTOpPCKOe MM CMEeXHOoe Mpaso
MOXeT 6blTb BOCCTAHOBJIEHO NyTEM YCTPaHEeHMs NMocneacTBmi ero HapyweHust (Hanpumep,
nyTeMm nsbsatnsa ns obopota KoOHTpadakTHbIX 3K3eMMASpPoB).

MpeceyeHne A[EeNCTBUA, HapywawwWwnux nNpaBo WAM CO34alOWMX Yrposy ero
HapyLlweHUs, Kak Ccnocob 3alunTbl MOXET MPUMEHSATbCS KaK CaMoCTosTenbHO (3anper
obHapoaoBaHusa npousBeaeHms 6e3 cornacms aBTopa), Tak U B COYETAHMU C APYrUMM
cnocobamun 3awnTbl (NpM3HaAHME aBTOPCTBA M 3anpeT obHapoaoBaHMA npousseaeHus 6e3
cornacus asTopa).

Cnepyrowmnim cnocob 3awwmnTbl - 3TO KOMNeHcaumsa mopanbHoro speaa (ct. 151 TK
P®). MNMoa MopanbHbIM BpeaoOM MOHUMAKTCA HPABCTBEHHblE UK (PU3NYEeCKMne CcTpajaHus,
NpUYMHEHHble aencTBuaMn  (besgencTemeM), nNoOCAralWMMM  Ha NpuHagnexaiwue
rpaxgaHWHy OT POXAEHUS WM B CUNY 3akoHa HeMaTepuanbHble 6nara (AO0CTOMHCTBO
NWUYHOCTW, AenoBas penytauma w  T.n.), nmbo HapywawwuMnu ero JnMYHble
HenMmyLleCcTBeHHble Npasa (NpaBo Ha UMSA, NpaBo aBTOPCTBa U T.4.), MO0 HapyLwaoWwmmMm
UMYLLLIECTBEHHbIE NpaBa rpa)xaaHuHa.

[JeTanbHoe perynuMpoBaHve BOMPOCOB  KOMMEHCauuMnm  MOpanbHOro  Bpeaa
OCYLLEeCTBASIETCS NMOCPeACcTBOM CT. cT. 1099 - 1101 K PO.

B npeaMeTr gokasbiBaHMS NO genaM O KOMMNEHcauuum MopanbHOro Bpeda BXOAAT
cnepyowme opmandyeckne dakThbl:

- uMenunm nn MecTo pgencrtemsa (b6espencreme) oOTBETUMKA, MPUUYMHUBLUME UCTLY
HpaBCTBEHHblE MU (GU3MYECKNEe CTpafaHus, B YEM OHWU Bblpa)kasiMCb U Koraa 6bin
COBEepLUEHbI;

- Kakue NM4YHble HeuMyLleCTBEeHHble nMpaBa MUCTUA HapylweHbl 3TUMWU AEeNCTBUAMMU
(bespencTeneMm) n Ha Kakne HemMaTepuanbHble 6nara oHM NocsratoT;

- B YeM BbIpa3naMCb HPABCTBEHHbIE WU PU3NYECKne CTpadaHus UcTua;

- CTeneHb BWHbI NpuynHUTENns Bpeda (B TOM cChny4yae, ecinM OHa AOJIKHa
yUuTbIBATLCSA);

- pa3Mep KoMreHcauun <65>.

<65> CM.: CnpaBO4YHMK MO [OKa3blBaHWIO B Fpa)AaHCKOM cyaonpousBoacTee /
Moa pea. AOKT. puAa. Hayk, npod. N.B. PeweTHnkoBon. 2-e usa., nepepab. M.: Hopma,
2005.



Mpn onpeaeneHnn pasMepoB KOMMEHCAUMM MOpasibHOro Bpeaa cyj NMpUHMMAET BO
BHMMaHMe CTeneHb BWHbl HapywuTens W  WHble 3acayXumBawlwme BHUMAHUS
obcTtoaTenbCcTBa.

CTeneHb HPABCTBEHHbIX UM (PU3NYECKNX CTPAAAHUIN OLLEHUBAETCHA CYyAOM C YYEeTOM
dakTnyecknx o6CToATEeNbCTB MNPUYMHEHUS  MOpasibHOro Bpeda, WHAWMBUAYANbHbIX
ocobeHHOCTEN NoTepneBLEero N Apyrnx KOHKpeTHbIX 06CTOATENbCTB, CBUAETENbCTBYOLWMX
O TSXKECTU NnepeHeceHHbIX UM CTpagaHuni.

B cooTtBeTcTtBMM C MocTaHoBNeHUeM MNneHyMa BepxoBHoro Cyaa P® ot 20 nekabps
1994 r. N 10 "HekoTopblie BOMPOCbl MPUMEHEHMS 3aKOHOAATeNbCTBAa O KOMMEHcauuu
MOpasibHOro Bpeaa", OTBETCTBEHHOCTb 3a MPUYMHEHHbIM MOpasibHbI Bpea HarnpsMmyl He
3aBUCUT OT HaAnM4uMsa WMMYLLECTBEHHOro yuepba M MOXET NPUMEHATbCA KakK Hapsay C
MMYLLLECTBEHHOW OTBETCTBEHHOCTbLIO, TaK M CaMOCTOATENbHO.

ABTOp BnpaBe MCNOAb30BaTb M TakoM cnocob 3awmTbl, Kak nybnmkauus pelieHus
cyda O AonyuweHHOM HapyuweHuu. B cooTtBetcTBMM cO CT. 35 3akoHa PO ot 27 pekabps
1991 r. N 2124-1 "O cpeacreax MaccoBon WHdopmaumun", pepakumsa obssaHa
onybnukoBaTb 6ecnnaTtHO W B NpeAarnuCaHHbIA CPOK BCTYMUBLUEE B 3aKOHHYK CUy
pelwleHne cyaa, coaepxawee TpeboBaHme 06 onybaMKOBaHUWM TaKOro peleHus 4epes
AaHHOe CcpeaCcTBO MacCoBOW MHGOpMaUnN.

3awmTta 4ectn, AOCTOMHCTBA W [AE€/0BOM penyTauum aBTopa OCYLLeCTBASEeTCS B
COOTBETCTBMM C npasunamu ct. 152 TK P®, cornacHo KOTOPOW rpaxhaHWH BRNpase
TpeboBaTb MO CyAy OMNPOBEPXEHUSA MopovalmMX ero 4ecTtb, AOCTOMHCTBO WAW AENOBYHO
penyTauumio CBeAEeHUN, eCnn pacrnpoCTpaHMBLUMA TakKuMe CBeAEHUS He AO0KaXeT, YTO OHU
COOTBETCTBYHOT AENCTBUTENbHOCTH.

Mckn no aenam gaHHou kateropuun, cneays lNocrtaHosneHuto MNMneHyma BepxoBHOro
Cyna PO ot 24 despansa 2005 r. N 3 "O cyaebHoM npakTuke No AenamM o 3awmTe 4ecTn u
OOCTOMHCTBA rpaxkaaH, a TakXe AeflOBOM penyTauumu rpaxzaaH v topuaumdeckux nuvy",
BNpaBe npeabsBUTb FpaxaaHe U puanyeckue numua, KOTopble CYMTAlOT, YTO O HUX
pacnpocTpaHeHbl He COOTBETCTBYOWME AENCTBUTENBbHOCTN NnopoYallme CBeaeHUs.

Mpn pacnpocTpaHeHnn Taknux CBeAEeHUA B OTHOLWIEHWU HEeCOBEpLUEHHONETHUX UIun
HeaeecnocobHbIX MCKN O 3almTe UX 4YeCcTu U AOCTOMHCTBA, B cooTBeTCTBMM c n. nN. 1 n 3
cT. 52 TTIK PO, Moryt npeabsBuTb WX 3aKOoHHble npeactasutenn. Mo TpeboBaHUIO
3auMHTepecoBaHHbIX nuy, (HanpuMmep, POACTBEHHWKOB, HAaCNeAHMKOB) 3aluMTa 4YecTn u
AOCTOMHCTBA rpaxkaaHnHa gonyckaercsa u nocne ero cMeptn (n. 1 ct. 152 'K PO).

CynebHas 3awmta 4ecTu, AOCTOMHCTBA U AE/I0BOM penyTaumu nmua, B OTHOLLEHUN

KOTOPOro pacnpocTpaHeHbl HE COOTBETCTBYWOLWME [AENCTBUTENbHOCTM Mopovalime



CBeAEeHMsl, He MWCKIIYaeTCs TakXe B C/ydae, KOrda HEeBO3MOXHO YCTaHOBWUTb SN0,
pacnpocTpaHuBLlee Takue ceeaeHuns (HanpmMmep, Npu pacnpocTpaHeHnn CBeAeHUN B CETH
WNHTepHeT NMuoM, KOTOpOE HEBO3MOXHO MAEHTUDULMNPOBATD).

B cootBetctBMM Cc n. 6 c1. 152 K PO, cyn BnpaBe o 3asB/EHUIO
3aMHTEpPEeCOBaHHOro Auua nMpu3HaTb pacnpoCTpaHeHHble B OTHOLWEHUN ero CBeAeHus He
COOTBETCTBYHOLWMMU AENCTBUTENBHOCTM NOpOYaLlLMMN CBEAEHUSAMMU.

HapgnexawmnMmm oTBETYMKAMM MO MUCKaM O 3aluuTe 4YecTu, AOCTOMHCTBA U AEe/0BOM
penyTaumn SBAAKOTCA aBTOpPbl HE COOTBETCTBYHOLUMX AENCTBUTENIbHOCTM MopoYvalumnx
CBeAEeHMN, a TaKxXe nmua, pacnpoCTpaHmMBLUME 3TN CBeAEHUS.

Ecnn ocnapuBaeMble cBeaeHWsi 6blIM pacnpocTpaHeHbl B CpeacTBax MacCcoOBOM
WHpopMaunmM, TO HagnexawuMm OoTBEeTUMKaMM  SBASAKTCA aBTop W pejakums
COOTBETCTBYHLLEro cpeacrtsa MacCoBOn MHGopMaLnu.

Ecnn 3T ceBepeHnsa 6blin pacnpocTpaHeHbl B CpeACTBE MAcCOBOM MHMOpMauunm C
yKasaHuveM nuua, SBASKOWErocad WX MUCTOYHMKOM, TO 3TO JIMUO TakKxke saBAseTcs
HaasexawmM OTBETUMKOM.,

Moa pacnpocTpaHeHWeM CBeAEHUN, MopoYvaLmMX YeCTb U AOCTOMHCTBO rpaxaaH uiam
AenoBYylo penyTauuio aBTopa, cneayert noHUMaTh:

- onybnukoBaHWe TaKUxX CBeAEHUMW B MNevyaTtu, TpaHCAsuMiO MO pagmo W
TeneBnaeHuo;

- AEMOHCTPAaUMIO B KMHOXPOHUKAbHbLIX NpOorpaMMax v Apyrmx cpeactsax MaccoBoOM
WHpopMauum;

- pacnpocTpaHeHune B ceTU WHTepHeT, a TakXe MCMNosib30BaHMe MWHbIX CpeacTB
TeNeKOMMYHUKALMOHHOM CBSA3U;

- WN3N10XKEeHMe B CAYyXebHblX XapaKTepucTukax, nybsnUHbIX BbICTYMNAEHUSX,
3a8BNEHUSAX, aApeCOBaHHbIX AO/MKHOCTHbIM nuuaM, unm coobuweHue B TOM UAN UHOWN, B
TOM yncne yctHomn, opme xoTs 6bl O4HOMY NnLy.

CoobweHne Takmx CBeAeHWUM NnLy, KOTOPOro OHM KacakTcs, He MOoXeT
NpuU3HaBaTbCAd WX pacnpocTpaHeHueMm, ecsnm AUUOoM, COOBLWMBLUMM [aHHble CBeAeHUs,
6blNN MPUHATBI AOCTaTOYHbIE Mepbl KOHMUAEHUMANBbHOCTU, C TeM 4YTObbl OHM He cTanu
N3BECTHbIMU TPETbUM NMLAM.

ABTOp Bnpase TpeboBaTb 3aLMTbl YECTU, JOCTOMHCTBA NN AEN0BOW penyTaumu U B
CNly4yae HapylweHus ero npaBa Ha HENnpPUKOCHOBEHHOCTb npousBeaeHusi. CornacHo n. 2
CT. 1266 K PO® wun3BpaweHne, HWCKaXeHne WIN UNHOEe WU3MEeHeHMe NpounsseneHus,
nopo4awiee 4ecCTb, AOCTOMHCTBO WIW [ENOBYK penyTaumio aBTopa, pPaBHO KakK WU
nocsiraTeNbCTBO Ha TakuMe AeNCTBMS, AaloT aBTOpy MpaBo TpeboBaTb 3alUMUTbl ero 4yecTwu,

AOCTOMHCTBA WN AEN0BON penyTaunu.



Ha TpGﬁOBaHVIFl, BblTEKAOWME U3 HapyweHund JINYHbIX HEUMYLLECTBEHHbLIX

aBTOPCKMX MpaB, HE pacnpoCTpaHAeTCa AeNCTBME MCKOBOW aAaBHOCTU (CT. 208 K P®).

5.3. OTBETCTBEHHOCTb 3a HapyLWeHNne NCKKYMUTENBHOrO Npasa
Ha npomn3BeaeHne N UCKIKYUTENbHOrO rnpasa

Ha 06beKT CMeXHbIX NpaB

Cnocobbl 3alWmnTbl UCKNOUUTENbHbLIX NpaB npeaycMoTpeHbl cT. 1252 TK PO. B
YaCTHOCTMK, aBTOp UM MHOW NpaBoobnagaTesb MOryT NpeabsBnaTb TpeboBaHUS:

- 0 MpU3HaAHWMM MnpaBa - K ULy, KOTOpoe oTpuuaeTr unam MHbIM ob6pa3om He
npu3HaeT NpaBo, HapyLlas TeM CaMblM MHTepecChl nNpaBoobnapartens;

- 0 MnpecevyeHUn [EUCTBUN, Hapylawwmx MNpaBo WM CO34aKWMX Yrposy ero
HapyweHus, - K Juuy, CcoBepllaloweMy Takume [enCTBMSA WM OCYLLEeCTBASLWeEMY
HeobxoauMble MPUroTOBNEHMS K HUM (HanpuMmep, TpeboBaHMe O npeKpalleHun
pa3MeLleHns Npom3BeaeHnst UCTUA Ha CanTe oTBeTuMKa B ceTn UHTepHeT);

- 0 BO3MelWeHUN YbbITKOB - K Nnuy, HENpaBOMEpPHO MCMOJSib30BaBlIeMYy pe3ysbTaT
WHTENNeKTyasibHON AedATeNibHOCTM 6e3 3aKauyeHus cornaweHuss ¢ npasoobnagartenem
(besporoBopHoe  ucnonb3oBaHne) b0  MHbIM ¢ 06pa3oM  HapyLlMBLUEMY  €ro
NUCKTIOYNTENBHOE NPaBo U NPUYMHMBLLEMY eMy yLlepb;

- 06 U3BbATMN MaTepuanbHOro HOCUTENS B COOTBETCTBMKM C N. 5 cT. 1252 TK PO - K
€ro  W3roToBUTENI0, WMMOPTEPY, XpaHWUTENt, NepeBO34nKy, nNpoaaBuy, WHOMY
pacnpocTpaHuTento, HeagobpocoBecTHOMY NpuobpeTtaTento;

- 0 nybnukaumu peweHuss cyda O JAONyWeHHOM HapylweHMn C YyKa3aHueMm
AEeNCTBUTENbHOro npasoobnagatens - K HApyLWuUTento NCKIYNTENbHOro npasa.

K MaTepuanbHbIM HocuTensMm, obopyaoBaHWO M MaTepuanam, B OTHOLIEHUMU
KOTOPbIX BbIABUHYTO MpeAnosoXeHUe O HapyWeHUU WUCKNYUTENbHOro npasa, MOryT
6bITb NMPUHATBEI obecneuunTesibHble Mepbl, B TOM 4ucne MOXET 6blTb HanoXeH apecT Ha
MaTepuanbHble HoCcuTenun, obopyaoBaHue N MaTepuans.

OTcyTCTBME BMHbI HapylwuTenss He ocBoboxaaeT ero oT 0b6s13aHHOCTU NpeKkpaTUTb
HapylweHue MHTeNNeKTyanbHbIX NpaB, @ TakXe He UCKYaeT NpUMMEHEeHNEe B OTHOLLEHUM
HapywuTens Mep, HanpaBfieHHbIX Ha 3awuTy Takux npas. B 4yacTtHocTh, nybnumkauus
peweHnsa cyga o AonyuweHHOM HapyweHun (noan. 5 n. 1 ct. 1252 MK P®) 1 npeceyeHune
AENCTBUIN, HapyLlaloWwmMx UCKIYUTENbHOE npaBo M60 co3gatowmnx yrposy HapylleHus
TaAKoOro npasa, OCYLWECTBASAITCA He3aBMCMMO OT BUMHbI HapywuTens um 3a ero c4yet (CT.
1250 'K PO®).



Oencteytowmn K PO BHeC 3HauuTenbHble U3MEHEHUS B NMpaBwuia, perynupytowme
NpUMeHeHne KOH(MPUCKALMN KOHTpAdaKTHbIX 3K3eMNIsapoB NpousBeaeHnin, oHorpamMMm u
NCMoNb3yeMbiX ANs UX BOCNPOU3BEAEHNS MaTepuanoB n 06opyaoBaHus.

Mo paHee pencrteBoBaBleMy 3akoHoaaTenbcTBy (CT. 49.1 30Al1) KOHTpadakTHble
3K3eMnnsipbl npomsseaeHUn unm @GoHorpamM, a TakxXKe MaTepuanbl n obopyaoBaHue,
ncrnonb3yemble Ansi BOCNpPOU3BeAeHNs KOHTpadaKTHbIX 3K3eMMNISAPOB NpouU3BeAEeHUI UK
¢doHOrpamMmM, n MHbIE OpyAMS COBEPLUEHUS NpaBoOHapyLleHnsa noanexanu KoOHpUcKaumu B
cynebHoMm nopsake. CnepoBaTefnibHO, MOIMNM KOH(MPUCKOBbLIBATLCA /ULWb MNPOU3BEAEHMUS,
¢doHOrpamMmbl, a Takxke MaTepuanbl n obopyaoBaHue, UCNONb3yeMble  ANs
BOCMNpoun3BeaeHUst KOHTpadaKTHbIX 3K3eMnAsSpoB NpomnsBeaeHun unm (oHOrpaMM, U MHble
OpYAWs COBEpPLLUEHNS NMpaBOHapyLIEeHUS.

K P® pacnpocTpaHui BO3MOXHOCTb MPUMEHEHUS KOHMUCKAUMKU NpakTUYeCcKu Ha
BCe MaTepuasbHble HOCUTENN, B KOTOPbIX BblIpaXeH pe3ynbTaT WHTEeNNeKTyalbHON
AesTeNnbHOCTU, €CNn 3TU MaTepuasibHble HOCUTEeNU ABNSKTCA KOHTpadakTHbiMU. [1o
peLleHnto Cyda OHU noasiexaT U3bATUI0 U3 06opoTa U YHUUTOXEHUIO 6e3 Kakon 6bl TO HK
6bI10 KOMMNEeHcauun, ecnm uHbole nocneacTens He npeaycmotpeHbl K PO (n. 4 cT. 1252
K PO).

O6opyanoBaHue, npoyme YCTpoOMCTBA W  MaTepuanbl, rNaBHbIM 06pa3om
ncrnonb3yemble UM MpeaHasHayeHHble ANs COBEpPLUEHUS HapyLUeHUS MCKIUYUTENbHbIX
npaes Ha pe3yfbTaTbl WUHTENNEKTYaNbHOW AeATeNnbHOCTWU, MO peleHuo cyaa noanexar
M3bATUIO M3 060pOTa UM YHUUTOXEHUID 3@ CYET HapywuTens,, ecin 3aKOHOM He
npeaycMoTpeHo nx obpaweHune B goxon Poccuimnckon ®epgepauymm (N. 5 ct. 1252 K PO).

HapywutensaMm aBTOPCKMX M CMEXHbIX MNpaB 4alle BCero OKa3blBalTCs nuua,
KOTOpble AO0MYyCKalT HEe3aKOHHOE WCMOoJSib30BaHMe OXPaHsieMblX OH6BHEKTOB aBTOPCKUX W
CMeXHbIX npas. MNoaobHble AeNCTBUSA MMEHYITCS KOHTpadaKTHbIMM, @ CaMWU HapyLwuTenm
- NMpaTaMun, OT aHMMMNCKOro HeonormsMa "piracy" - HapylweHue npaB UHTENIEKTYaIbHOMN
COB6CTBEHHOCTMW.

CnoBo "koHTpadaKTHbIN" npoucxoauT OT dpaHuy3ckoro cnosa "contrefason" wu
O3Ha4vaeT "HapyLaLwWwnimn aBTOPCKNE UM CMEXHbIe npasa”.

MoHsATME KOHTpadaKTHOCTM 3K3EeMMNNSAPOB MNpousBeaeHun u/vmnn  GoHorpamMm
apnseTcs opuandeckmm. B cootBetctBUM € N. 4 cT. 1252 TK P® (n. 3 cT. 48 30AI),
KOHTpadaKTHbIMK SABASIOTCS MaTepuasnbHble HOCUTENW, B KOTOPbIX BblpaXeH pe3ynbTaT
WHTENNEeKTyasibHON AeAaTeNbHOCTU (CpeaAcTBO wuHAMBMAYaNM3auMnm) W U3rOTOBAEHUE,
pacrnpocTpaHeHue Uan MHoe UCMOJSIb30BaHUE, a TakXe UMMOPT, NepeBo3Ka WIN XpaHeHue
KOTOpbIX BrevyeT 3a cobon HapylleHMe WCKIIYUTENbHOro rnpaBa Ha Takou pe3ynbTaT

(cpeanctBo). HanpuMmep, npaBOMEpPHO BOCMPOM3BEAEHHbIE M PACMpPOCTPaAHAEMble Ha



TEPPUTOPUMN APYrOoM CTpaHbl 3K3eMMnAspbl MPOM3BEAEHUN, He npeAHa3Ha4yeHHble ANs
pacnpocTpaHeHuss Ha Tepputopumn Poccuinckon depepaunm, ABNSKOTCA KOHTpadaKTHbIMU
npu pacnpocTpaHeHnn Ha TeppuTopumn Poccuimnckomn deagepaunn.

B cnyyasx HapylweHWs UCKIIYUTENbHOro npasa Ha npousseneHune, aBTop (MHOWM
npasoobnagartenb) Hapsay C MCNOSb30BaHMEM YXe YKa3aHHbIX CNoCob0B 3alunTbl U Mep
OTBETCTBEHHOCTU (CT. cT. 1250, 1252 n 1253 'K P®) BnpaBe TpeboBaTb OT HapywumTens
BMECTO BO3MelleHMs YyObITKOB BbiMaaTbl KOMMeHcauun. KoMneHcaumsa sensgeTcsd 0cobbiM
CnocoboM 3alnTbl UCKIKYUTENBHOIO Npasa. HecMOTps Ha TO 4YTO 3TOT cnocob 3alnTbl B
chepe wWHTennekTyanbHOM COBCTBEHHOCTM MOSABUACA AO0CTAaTOYHO [AaBHO, MHoOrue
BOMPOChI, Kacakwmecs KoOMNeHcaumMn Kak cpeacTBa 3alnTbl MCKOUYMUTENBHOMO NpaBa, He
HalM OAHO3HAYHOrO OTBETa B HayKe rpa)kAaHCKoro npasa. B yacTHOCTM, KoOMMNeHcauus
paccMaTpuBaeTcs Kak ocobass Mepa OTBETCTBEHHOCTU <66>, KaK HeycToMKka <67>, Kak
UMYLLLECTBEHHAsA CaHKUMUS, aHaorMyHas Bo3MeLlleHnto yobITKoB <68>.

<66> CM.: CumkuH J1.C. U3 npakTUKM pacCMOTPEHUs Aesl O NMpaBOBOM OXpaHe
nporpamm ans 2BM // BectHuk BAC P®. 1997. N 8. C. 78.

<67> CM.: NaBpunos 2.[1. HekoTopble akTyasibHble BOMNPOCblI aBTOPCKOro rnpasa u
CMeXHblX npaB // Xosanmcteo wn npaso. 2005. N 1. C. 32; KanammH B.O.
NHTennekTyanbHass CObCTBEHHOCTb (MCKAOYUTENbHbIE NpaBa): YuebHuk ansa By3oB. M.:
Hopma, 2000. C. 424; T'ypckmin P.A. KoMneHcaumss B CUCTeMe rpaxkAaHCKO-NpaBOBbIX
cnoco6oB 3alnTbl aBTOPCKOro npaea // Hoeas npasoBas Mbicab. 2006. N 1.

<68> Xoxnoe B.A. Bonpocbl NpakTUKW MPUMEHEHUA NpaBu/l O KOMMeHcauun B

CBSI3X C HapyLeHneM UCKIUYnTenbHbIX npas // 3akoH. 2007. N 10. C. 59.

3akoHofaTeNb YKa3blBaeT KOMMEHCauM KakK OAWMH M3 BO3MOXHbIX Crnocobos
3aWNTbl UCKNKOYUTENBHOIO NpaBa Ha npousseseHne "Hapsay C UCNOSIb30BaHUEM ApYrux
NPUMEHMMbIX CNOCO60B 3alinTbl U Mep OTBETCTBEHHOCTM". o CyTW, 3TO anbTepHaTMBa
BO3MeLleHU0 YObITKOB, KOTOPOE, KakK M3BECTHO, npeacTtaBnser cobon He ToNbKo crocob
3aWmnTbl, HO N Mepy OTBETCTBEHHOCTMW.

Cnepyet oTMeTtuTtb, 4TO0 K P®, no cpaBHeHuto ¢ 30AIl, pacwupun codepy
npuMeHeHus KomneHcaumu. Crano BO3MOXHbIM npeabsBneHne TpeboBaHUM O
KoMneHcaumun (BMeCcTo BO3MelleHUsl YObITKOB) 3a HapyLeHUe MOSIOXKEHUN O TEXHUYECKUX
cpeacTeax 3alinTbl aBTOpCckmMx npas (cT. 1299 K P®) n 3a HapylleHne nosioXXeHUn CT.
1300 'K P® (nHdbopMaumsa o6 aBTOpCKOM rnpase).

BO3MOXHOCTb ~ MpPUMEHEHUs KoMneHcaumn  TpebyeT  npsaMOro  yKasaHus

3akoHogaTtensd. Pa3Mep KOMMeHcauuuM 33 HapyLIeHWEe UCKIIOUMTENbHOro rMnpasBa Ha



npousseaeHne yctaHoBneH cT. 1301 K P®, cornacHo koTtopon aBTop (MHOM
npasoobnagartenb) Bnpase TpeboBaTb MO CBoOeMy BbIGOPY OT HapywuTensa BMeCTO
BO3MelleHUs yObITKOB BbiNaaTbl KOMNEHCaUUn:

- B pa3Mepe OT AecHaATu Tbicsad pybnen Ao NSt MUANMOHOB pybnen, onpeaensieMom
No YCMOTPEHMUIO Cyaa;

- B [ABYKpATHOM pa3Mepe CTOMMOCTM 23K3eMNIspoB MNpou3BeAeHUs Win B
ABYKpPATHOM pa3Mepe CTOMMOCTU MNpaBa MCMNOSIb30BaHUSA MNpOU3BeAEeHUs, onpenenseMomn
NCXoAs W3 UEeHbl, KOTopas MNpW CpaBHUMbIX 06CTOATENbCTBaxX OObIYHO B3MMaeTcs 3a
npaBoOMepHOe MUCMNoSIb30BaHME Npou3BeaeHUs .

Pasmep KOMMNeHcauMn 3a HapyLweHne UCKIYUTENBHOro NpaBa Ha 06beKT CMEeXHbIX
npaB ycTaHasnueaeTcs cT. 1311 'K PO. B cnydae HapylweHus npaBoobnagatesib MOXeT
TpeboBaTb NO CBOeMy BbI6OPY OT HapywuTens BMeCTO BO3MelleHUs YybbITKOB BbIMaaThl
KOMMeHcaumu:

- B pa3Mepe OT AecHaATu Tbicsad pybnen Ao NSt MUANMOHOB pybnen, onpeaensieMoM
Nno YCMOTPEHMUIO Cyaa;

- B ABYKPaTHOM pa3Mepe CTOMMOCTU 3K3eMnnspoB (GOHOrpaMMbl Uan B ABYKPATHOM
pasmepe CTOMMOCTM MpaBa WCNOAb30BaHUA 0b6bekTa CMeXHbIX npaB, onpeaensiemMon
NCXoas W3 UeHbl, KOTopas MNpW CpaBHUMbIX 06CTOATENbCTBaX OObIYHO B3MMaeTCs 3a
NnpaBOMEpPHOE NCNONb30BaHWE Takoro obbvekTa.

Mcxoaa 13 yCTaHOBJ/IEHHbIX NpeaenoB TOYHbIM pa3Mep KOMMeHcauuu onpeaenser
Cy4 B 3aBMCMMOCTM OT XapaKTepa HapyWweHUss U UHbIX OBCTOATEeNbCTB Aena C y4yeToM
TpeboBaHMN pa3yMHOCTM N CNpaBeasIMBOCTH.

Pa3smep KOMMeHcaumm AosmkeH bbiTb cOpa3MepeH C HAaCTYNUBLUMMKU NOCNEeACTBUAMMU
X HapyLleHuns.

Tak, Hanpumep, OOO npogaBasio KOMMAKT-AUCKW C 3anuCbild MYy3bIKaJIbHOro
anbboma, coaeprkalero B Yumcne Apyrux rnecHu, aBTopoM C/10B KOTOPbIX yKa3saHbl C. n B.

C. n B. nepemann WUCKNKYUTENbHbIE TMpaBa Ha WCNOAb30BaHME CBOUX
npousseaeHni npegnpuHUMaTento nNo gorosopaM. MosToMy npeanpuvHMMaTeNb cYen, 4To
penctena  OOO nO pacnpoCTpaHeHMKD 3TUX npou3BedeHun 6e3  paspeleHus
npasoobnagatens HapyLwawT ero UMyLecTBeHHble npasa, U notpebosan OT HapywuTens
BbINAaTbl KOMMNEHCaUun.

Cya nepBOM MHCTaHUMW MNpU3HaNA KOMMAKT-AUCK KOHTpadakTHbIM, TakK KakK ero
pacnpocTpaHeHne Nnpou3Boannoch 6e3 paspeweHus npasoobnagatens Ha UCMNoNb30BaHUe

TEKCTOB 3alnmncCaHHbIX Ha HEM NECEH, N B3bliCKa/1 C HApywunTend KoMneHcauuto.



O4Hako cya He y4yen, 4YTo uUCTel, B COOTBETCTBMM C aBTOPCKMMW A0OroBOpamu,
npuobpen y astopoB C. un B. wucknwuutenbHble (UMMyLeCTBEHHblE) TrpaBa Ha
nuTepaTypHble NPon3BeAeHUs - TEKCTbI NeceH B popMe 3BYyKO3anucu.

OTBeTUMK >Xe npoaaBan KOMMAKT-AUCKM, TO €eCTb 3K3eMnnsapbl (GOHOrpamMmmbl
(3BYKOBOW 3anncu) UCNoNHEHNS My3blKalbHbIX Npou3seaeHni ¢ Tekctamm C. n B.

Taknm o6bpa3oM, CyaoM NepBOM MHCTAHUMM He onpeaenieH 06beM NpaBoBOM OXpaHbl
nuTepaTypHbIX Npou3BeAeHU Kak O6beKTOB aBTOPCKUX MNpasB, He MpPOBEPEHO Hanuuune
COOTBETCTBYHOLWNX paspeweHnn aBTopoB (npaBoobnagaTtenen) Ha OCyLleCTBAeHue
3ByKo3anucu, 6e3 KoTopbiX AasibHeKlee WUCNOob30BaHWE MpPouM3BeAEeHUN, B TOM 4yucne
nyTeM pacrnpocTpaHeHus 3K3eMnasipoB poHOrpaMm, HeaAONyCTUMO.

Cnepyet TakXe y4mTbiBaTb, UYTO, cuMTas akT HapyLlleHUs aBTOPCKUX MpaB UcTua
AOKa3aHHbIM, Cya NepBOM WHCTaHUMW B3bICKas KOMMeHcauuto. Mexay TeM pasmep
noasiexauien B3bICKAHWKD KOMMNEHcauMu onpeaensieTcss No yCMOTPEHUIo cyaa, UCXoas U3
XapakTtepa HapyuweHusi. B AaHHOM pgene xapakTep HapyleHUsi, CPOK HEe3aKOHHOro
NCMoNb30BaHMA, BO3MOXHble YObITKM NpaBoobnagatens He uccnenoBanuCb, B CUY 4ero
pa3Mep B3bICKAHHOW KOMMNeHcaumMn He 060CHOBAH.

Mpe3nagnym BAC P® noctaHOBWA AeN0 HanpaBuUTb HA HOBOE pacCMOTpPeHne <69>.

<69> TlloctaHoBneHnne T[lpe3ngnyma Bbicwero ApbutpaxxHoro Cyaa P® oT 14
despang 2006 r. N 11997/05.

Cya Hepeako COKpallaeT pa3Mep KOMMEeHcauuu Mo CpPaBHEHWUIO C 3asiB/IEHHOW
CYMMOW, CCbIJTasiCb UMEHHO Ha NPUHLUMM COpa3MepHOCTU NOCNEeACTBUAM HapyLlleHns npasa
<70>. Pa3Mmep KOMMeHcaumm MOXeT ObITb yMeHblleH W Torga, Koraa WucTel ero
HenocTaTouyHo obocHoBan <71>.

<70> CM., HanpuMmep: [llocTaHoBneHne ApbuTpaxHoro cyaa r. MockBbl OT 25
ceHTA6psa 2001 r. N A40-27143/01-27-297.

<71> CMm., HanpumMmep: lNocTaHoBneHue [ecatoro apbuTpa>HOro anenissuMoHHOro
cyna ot 27 nionsa 2007 r. N A41-K1-4278/07.

Kpome TOro, npu B3bICKaHMM KOMMEHCauMn 3HadYeHne MMeeT AO0Ka3aHHOCTb (dakTa
npaBoOHapyLeHUs N BUHa (ee OTCYTCTBME) NpaBoOHapyLmnTens.

Tak, OOO obpatunoce B apbuTpaxHbih Cys C WCKOM O B3bICKaHUM C
WHAMBMAYANBHOMO NpearnpuHMMaTens KOMMEHCauun 3a HapylleHuWe MWCKIKYUTENbHOro

rnpasa Ha pacrnpocTpaHeHne nporpammbel ansg 2BM.



NHauBmayanbHblh  npegnpuHUMaTesb  NpoCcUa B YAOBNETBOPEHUM WUCKOBOIO
TpeboBaHMSA O0TKasaTb BBMAY OTCYTCTBUS BUHbI B CBOUX AENCTBUAX.

Cya yCTaHOBW/, 4YTO OTBETYMK HE3aKOHHO pacnpoCTpaHsas KOMMAKT-AUCKU C
3aMnUCbi0  KOMMbIOTEPHOW WUrpbl MNYTEM PO3HUYHOM MNpoAaXu. IDTO MoATBepXKAAeTcCs
KaCCOBbIM 4YeKOM, OT4YeTOM YacTHOro JAeTeKTuBa, CBUAETENbCKUMM MNOKa3aHUSAMMU,
KOHTpadakTHbIM KOMMAKT-AUCKOM C 3anuCbio KOMMbIOTEPHOM UIPbl M OTAMYAOLWMMCS OT
NUUEH3MOHHOIN0 AMCKA BHEWHWUM BUAOM O6/I0XKKM U HAKNEeMKM Ha AUCK, OTCYTCTBUEM
CpeacTB nHAMBUAyanusauum, ceeaeHnit o npasoobnagartene v nponssoauTene.

Kak cneagyeT U3 matepuanoB Aena, ucrew, sBnsetca obnagatenemM UCKIIUYUTENbHbIX
npaB Ha yKasaHHyl nporpamMmmy ana 2BM.

OTBeTUMK He3aKOHHO, 6e3 pa3peweHus UCTUa KaK BAagenbLa WMCKIUYUTENbHbIX
npas, WCMoOAb30Basi MporpamMHbii nNpoaykT. OH He npeactaBun cyay Kakmx-nmbo
AOKa3aTeNnbCTB MPaBOMEPHOCTU pacnpoCTpaHeHUs MM KOMMaKT-AMCKOB C YKa3aHHOWM
KOMMbIOTEPHON NUIPOM.

CcblIlka OTBETUMKA Ha He3HaHMe O TOM, YTO pacnpocTpaHseMas UM MpoAyKUMS
OXpaHseTcs aBTOPCKMM NpaBoM, CyOM OTK/IOHEHA.

ObnagaTtenun UCKIYNTENbHbIX NpaB BrpaBe TpeboBaTb NO cBoeMy BblbOpY BMeCTO
BO3MeleHNUss Y6bITKOB BbINaaTbl KOMMeHcauun. OCHoBaHMEM A7 B3bICKAHUSA C
HapywuTens aBTOPCKMX M CMEXHbIX MNpaB KoOMMeHcauuu aBnsetca ¢GakT HapylleHus
TaKuMX Npas, YCTAHOBMIEHHbIN CYyAO0M.

CornacHo n. 2 cT. 1064 TK P® nuuo, npuyuHmBLiee Bpea, ocsoboxpaercsa OT
BO3MelleHUs Bpeaa, ecnn [OKaXeT, 4YTo Bpea NpUYMHEeH He no ero BuHe. OTBEeT4YMnK
OTCYTCTBME BUHbI B CBOUX AENCTBUAX He AoKa3as.

YCTaHOBMB aKT HapyweHUs OTBETYMKOM MUCKIKUUTENbHbLIX MpaB WUCTUA Kak
npasoobnapatens, cya 3asaBrieHHoe TpeboBaHMe yA0BNETBOPUA M B3bICKan C OTBETYMKA
KoMneHcauuio <72>.

<72> WHdbopMaunoHHoe nucbMo lMpesmamnyma BAC PO ot 13 pgekabpsa 2007 r. N
122 "O630p nNpaKTUKM paccCMOTpeHUs apbuTpaxHbIMM CcyAaMum pAen, CBSA3aHHbIX C
NnpuUMeHeHWeM 3aKoHoaaTenbcTBa 06 MHTennekTyanbHon cobctBeHHocTn" // BecTHmuk BAC
P®. 2008. N 2.

Onupasce Ha uWHbOpMauMoHHOe nucbMo [pe3svanyma Bbicwiero Ap6uUTpa)kHOro
Cyna PO ot 28 ceHTabps 1999 r. N 47 "O630p NpakKTUKWM paCCMOTPEHUS CMOpOB,
CBSI3aHHbLIX C nNpuMeHeHneM 3akoHa Poccuickon depepaumm "O6 aBTOpPCKOM npaBe u

CMEeXHbIX npaBax", CcnenyeT ydynTtbiBaTb, YTO NpPpU nogayvye UCKOBOIo 3adaBieHNA O BblniaTe



KOMMNeHCaunnm BMECTO Y6bITKOB, NMPUYNHEHHbLIX HapyLIEHNEM aBTOPCKUX TMMpaB, AO0J1>KHa
6bITb onpegeneHa UueHa UCKa M ynjladyeHa rocyaapCrBeHHad nowsnHa, yCTaHOBNEHHAaA

ANS ICKOB MMYLLLECTBEHHOIO XapaKkTepa.

5.4. ObecneyeHune ncka rno Aesam o0 HapyLeHumn

dBTOPCKUX N CMEXHbIX NpaB

B nopsake obecneyeHnss ucka nNo AenaM O HapYLWEHWUU UCKIKUYUTENbHbLIX MpaB K
MaTepuanbHbIM HocuTensMm, obopyaoBaHWIO M MaTepuanaMm, B OTHOLWEHUW KOTOPbIX
BbIABMHYTO MpPeArnosioXXeHne O HapylWweHUn WUCKIKYUTENbHOrO MnpaBa Ha pe3ynbtaT
WHTENNeKTyasibHON AesaATeNbHOCTU, MOryT 6biTb MPUHATBHI obecneuunTenbHble Mepbl (M. 2
CT. 1252 TK PO).

CornacHo ct. 1302 TK P®, cyn MoXeT 3anpetutb OTBETUMKY WU 1vuy, B
OTHOLLUEHUN KOTOPOro MMelTCs AOCTAaTOYHble OCHOBaHMSA NonaraTb, YTO OHO SABASETCS
HapywuTeneMm aBTOPCKUX MpaB, CcoBepuwaTb onpeaeneHHble AeNCTBUS (M3roToBJIEHMe,
BOCMpou3BeaeHne, npoaaxy, caadyy B npokaT, uMnopT Anbo MHOe npenycMoTpeHHoe
pa>AaHCKMM KOAEKCOM WCMOJSIb30BaHWE, a TaKXe TPaHCNOPTUPOBKY, XpPaHeHue Wau
BNnajgeHue) B LeNnsxX BBeAEeHUS B rpaxXAaHCKUM obopoT 3K3eMnisspoB Npou3BeneHus, B
OTHOLLUEHUN KOTOPbIX NpeanosaraeTcs, YTO OHU ABAAKOTCA KOHTpadaKTHbIMU.

Cya MOXeT HanoXuTb apecT Ha BCe 3K3eMNAsipbl NMpouM3BeAeHUsi, B OTHOLLUEHUMU
KOTOPbIX MpeanosiaraeTcsi, YTO OHU SABAAKTCH KOHTpadaKTHbIMKU, @ TakKXe Ha MaTepuansl
n obopyaoBaHue, uCNoONb3yeMble WAM NpeAHa3HAYeHHble ANS WX MU3roTOBNEHUSA WK
BOCMNpouM3BeaeHUs.

Mpn HanMumMu [OCTATOYHbIX [AAHHbLIX O HapylWweHWWM aBTOPCKUX MpaB OpraHbl
AO3HaHMA Unu cneactemnsa 06s3aHbl NPUHATL Mepbl ANS PO3bIiCKa M HANIOXEHUS apecTa:

- Ha 3K3eMnNaspbl NPON3BeAEHNS, B OTHOLEHUN KOTOPbIX NpeanonaraeTcsi, YTo OHU
ABNATCA KOHTPadaKTHbIMU;

- Ha MaTepumanbl n obopyaoBaHwe, WUCMONb3yeMble WM MpefAHa3HadYeHHble Ans
N3roTOBSIEHUS WU BOCMPOU3BEAEHUS YKA3aHHbIX K3EMMNISAPOB NpoOM3BeAEHUs, BKIOYas
B HE0bX0AMMbIX CydasiX Mepbl N0 UX U3BATUIO U Nepeaade Ha OTBETCTBEHHOE XpaHeHue.

Mepbl obecnevyeHns rpaxaaHCKMX UCKOB MPUMEHSAOTCS B COOTBETCTBMU C 06WMMK
npasmnamm obecneyeHnss UICKOB, YCTAHOBJIEHHbIMW MNpoLEecCyasibHbIM 3aKOHOAATENbCTBOM
(rnaea 13 MK P® mn rnasa 8 AMNK P®). ApbuTtpaxHbli cyn yaoBMeTBOpPSEeT Xo4aTanucTBo O
npenBapuTesIbHOM obecneyeHun AOKa3aTenbCTs, ecnm 3aaBUTENb npueen
obcTtoAaTenbCcTBa, AN9 MOATBEPXAEHUS KOTOPbIX HeobXxoAuMbl AOKa3aTenbCTBa, a TakKxe

npuynHel, nobyameimne obpatnTtbCcs € 3asaBneHneMm o6 nx obecneyeHmu.



MHoCTpaHHass KoMnaHua - obnagatenb aBTOPCKOrO nMnpaBa Ha MnporpaMmMmHoe
obecneyeHne pana 23BM - obpatunacb B apbuTpaxHbli Ccyn C  3asBNE€HUEM O
npeaBaputenbHOM obecnevyeHnn [AokasaTenbCTB B BMAE OCMOTpa MNepCOHasbHbIX
KOMMNbIOTEPOB, UCMNOJ/Ib3YEMbIX B AEATE/IbHOCTM KOMMbIOTEPHOro Kyba, npuvHaaniexawero
poccumckomy OOO, C uenblo BbISIBNEHUSA cCoAepXaluxXcss B UX NaMAaTM (Ha XeCcTKuX
ANCKaX) 3K3eMnnspoB nporpamMm ans 3BM, aBTOpckue npaBa Ha KOTOpblie npuHaanexar
3aaButento. [llocneaHnit HaMmepeH o06paTuTbCs B apbuTpaxHbli Cya C  MCKOBbIM
3ageneHneM Kk OOO o0 npekpaweHun HapyweHuUs aBTOPCKMX nMpas, BbI3BAHHOIMO
HE3aKOHHbIM  WUCMOSIb30BaHMEM  YKa3aHHOro nporpamMMHoro obecneyeHumss, ©n O
BO3MeLlleHUN yObITKOB.

3aaBuTenb  cocnancs Ha HeobXoAMMOCTb YKa3aHHbIX AOKas3aTenbCTB  ANs
noaTeBepXaeHns gakTa MCNosb30BaHMS NMPOrpamMMHOro obecrneyeHns Ha XecTkux Auckax
(B namsTun) KOMMbKOTEPOB, npuHagnexawmux  OTBETYUKY, 6e3 paspeLleHmns
npasoobnapartens, 4to b6yaeT CBMAETENbCTBOBATbL O HapyLeHUN UCKNYUTENbHbIX MNpaB
3aaBuTens. Mexay TeM K MOMEHTY pacCMOTPEHMs Ccropa no CyuwecTBy Ha3BaHHbIE
AoKaszaTenbCrBa MOryT OblTb YHMUYTOXEHbl HapywuTeneM nocpeacTBOM YyAaseHus
nporpaMmMHoro obecneyeHuns M3 nNamsaTn KoMnbloTepoB. KpoMe TOro, oCMOTP MO3BOAUT
YCTAaHOBUTb WAEHTUYHOCTb NMporpaMMHoro obecneyeHns, NCNOb3yeMoro Ha KoMnbloTepax
obuwiecTea, nporpaMMHOMy obecneyeHuio, aBTOPCKME MNpaBa Ha KOTOpoe npuHaanexar
3a8aBUTENIO.

3aasutenb npueen o06CToATeNbCTBA, AN MNOATBEPXAEHUS KOTOPbIX HeobXxoauMbl
AokaszsaTtenbcrBa (akKT HE3aKOHHOro WCNOAb30BaHWs MporpaMMHoro obecrnedeHus,
WAEHTUYHOCTb NporpaMMHOMY obecneyeHunto, aBTOPCKME NpaBa Ha KOTOpoe npuHagnexar
3a8BUTENIO).

ApbuTpaxkHblh Ccya yAOBNETBOPWU X0AAaTaAaUCTBO O npeaBaputenibHOM obecnedyeHumn
A0Ka3aTenbCTB A0 NpeabsBleHUs UCKa NyTEM MPUMEHEHUS B NOpPSAKE UCMOSHUTENbHOro
Nnpou3BOACTBa cCreaylowmx Mep: nposeaeHuss cynebHbiM NpPUCTaBOM C  y4yacTUEM
cneymanunucrta no MHMOPMaLMOHHbIM TEXHOIOMMAM OCMOTPA KOMMbIOTEPOB, MCMNOb3yeMbIX
B AeATeSIbHOCTM KOMMblOTepHoro knyba, npuHagnexawero obuwectsy, C UeNnblo
BbISIBNIEHUST CoAepXalunxca B UX NaMaTU (Ha XXeCTKUX AMCKaX) IK3eMMIspoB Nporpamm
ana OBM, aBTOpcKuMe rnpasa Ha KOTOpble NMpUHAANexXaT 3asdBUTEeNI0, a TaKXe 3aKpenseHns
AOKa3aTenbCTB MyTeM pacneyaTtku AManoroBbiX MaHenem, cogepxawmx MHpopmauuo o
nporpamMmax ans 3BM, yCTaHOBNEHHbIX Ha XeCTKMX AMCKaX KommnbioTepoB. Heobxoammo
nctpebosatb y obwectBa KONMWM [OKYMEHTOB, MNOATBEPXAAKWMX MNPaBOMEPHOCTb

BBEAEHMS B pa)kaaHCKUM obopoT aK3eMnisspoB nporpamm ans 3BM, ucnonb3yembix B



aestenbHoCcTU obuiecTBa, aBTOPCKME MpaBa Ha KOTOpble NpuHagniexaTt 3asiBUTento, U
0Tpa3uTb haKT HaNNUMUSA UM OTCYTCTBUS TaKMX AOKYMEHTOB B akTe ocMoTpa <73>.

<73> NHpopMaumoHHoe nmcbMo lMNpe3nanyma Boeicwero ApbutpaxHoro Cyaa PO ot
7 wvwona 2004 r. N 78 "O630p nMpakTUKM NpUMEHEHUss apbuTpa>KHbIMWU CyaaMu
npeaBapuTenbHbiX obecneuntenbHblx Mep" // BecTHuk Bbicwero ApbutpaxHoro Cyaa

Poccurickon ®egepaunn. 2004. N 8.

B cootBeTctBuKn C lMoctaHoBneHnem [lneHyma BepxoBHoro Cyana P® oT 19 uioHA
2006 r. N 15 "O Bonpocax, BO3HMKLIMX Y CyAOB MPU pPacCMOTPEHUU FpaxAaHCKUX aen,
CBSA3aHHbIX C MPUMEHEHMeM 3aKkoHoAaTebCTBa 06 aBTOPCKOM NMpaBe U CMeXHbIX npasax",
ocoboe BHMMaHMe cyaaM Heobxoammo obpalwaTtb Ha Mepbl obecneyeHns UCKa No genam o
HapylweHMn aBTOPCKOro MnpaBa WM CMEXHbIX NpaB C Yy4yeToM obbekTa 3aluTbl W
BO3MOXHOCTM BbIHECEHUSI peLleHns, KoTopoe obecneynT 3aluuTy HapyLleHHbIX NpaB WU
BOCCTaHOBNIEHME MNONOXEHUs, CyLeCcTBOBaBlWEro A0 HapyweHus npaB, a TaKxke
npeaoTBpaTUT AalbHEWLWINE HapylleHUs npaB aBTOPOB M obnagartenen CMexXHbIX Mpas.
ObecneuunTesnibHble Mepbl A0O/MKHbI 6bITb MPUHATBI NPU HANNYMKM AOCTATOYHbIX OCHOBaHUMN
Ha CTaAuM NPUHSATUSA UCKOBOMO 3asiBNIEHUS K NPOU3BOACTBY Cyaa.

Mpyn NpuHATUKN peweHns o6 obecnedyeHMn UCKa NO AAHHOM KaTeropwun aen cyn unuv
cyabsi 0683aH Npu HaMYMM AOCTATOYHbIX AAHHbBIX O HAPYLEHUN aBTOPCKUX UIN CMEXHbIX
npaeB BbIHECTM oOnpeaeneHne O pPo3bICKE W HaNIOXEeHUM apecta Ha 3K3eMnasapbl
npousseaeHnin unu GoHorpaMmMm, NpeanosioXUTENbHO SBASOWMECS KOHTpadakTHbIMU, a
TakXe Ha MaTepuanbl U obopyaoBaHue, rnpeaHasHayeHHble ANS WU3roTOBAEHUS W
BOCMpPOM3BEAEHUS YKA3aHHbIX 3K3eMNspoB Npou3BeaeHun wnnm  @QoHorpamMm. B
HeobxoaAMMbIX Cryvasax cyad win cyabs 06sa3aH pewnTb BONpPoC 06 M3BATUM ISTUX
3K3eMNIpoB NpousBeaeHunin nnn GoHorpamM, a Takxe mMatepuanos n ob6opyaoBaHus u o
nepegaye Ux Ha OTBETCTBEHHOE XpaHeHMe.

MpuHMMasa pelleHne 0 cneumanbHbiX crnocobax obecneyveHnss ncka, cyn Wian cyabs
AO/MKEH yKas3aTb B onpeAeneHnun A0CTaTOYHble OCHOBaHMSA, MO3BOAsOWME nonaraTb, YTO
OTBETUYMK NMBO MHble Nuua SBASIOTCS HapywuTensaMm aBTOPCKOro rfpasa MM CMEXHbIX
npas. OnpeaeneHne cyaa He AO/MKHO CoAepXXaTb BbIBOAbI MO CyWeECTBY BO3HMKLUEro
cnopa v npegonpenensaTb peweHue no geny.

NcnonHeHne onpepeneHus cyaa o6 obecneyeHMM MCKa C yKasaHWeM crnocobos
obecneyeHnss MCKa O 3aluMTe aBTOPCKOro rnpaBa W CMEXHbIX MNpaB OCYLeCTBNSAeTCs

HeEMeANeHHO B nop4daake, yCTaHOBJIEHHOM A1 UCNOJTHEHUA Cy,El,e6HbIX MOCTAHOB/IEHUN.



5.5. AOMUHUCTpaATMBHAs OTBETCTBEHHOCTb 3a HapylweHue

dBTOPCKUX N CMEXHbIX NpaB

MoMMMO rpaxxAaHCKO-NpaBOBOM OTBETCTBEHHOCTM 3@ HapyuweHus B obnactum
aBTOPCKMX W CMEXHbIX MpaB YyCTaHaBAMBAETCA aAMWHUCTPATUBHAs OTBETCTBEHHOCTb,
npeaycMmoTpeHHas 4v. 1 cT. 7.12 KoAIll PO.

MpaBoHapyleHne BblpaXaeTcd B AEUCTBUAX JIUL, HE3aKOHHO WCMONb3YHLWnX
npoussBeaeHns Mnnm (QOHOrpamMMmbl, KOTOpble SABASAIOTCA KOHTpadakKTHbIMM NMOB0 Ha HUX
yKasaHa noXHas wuHdopmaums o6 wux wu3rotoBuTensx, Mecte uX MpomM3BOACTBA,
obnapatenax aBTOPCKMX W CMeXHbIX MNpaB, a pPaBHO MHbIM 06pa3oM Hapylalwmx
aBTOPCKME N CMeXHble npaBa B LesX U3BfevyeHns 4OX040B.

CoBeplueHMe yKa3aHHbIX JAEeUCTBUK BNe4yeT HaloXeHne aAMUHUCTPATUBHOIO
wTrpada:

- Ha rpaxxaaH B pa3Mepe OT OAHOW TbICAYM MNATUCOT A0 ABYX Tbicay pybnen c
KOH(MUCKaLMen KOHTpadaKTHbIX 3K3eMNIspoB Npou3BeaeHMn U (poHOrpamMMm, a Takxke
MaTepuanoB n obopyaoBaHMs, NCNOAb3YyEMbIX A1 UX BOCMPOU3BEAEHUS, U UHbIX OpYyAUNA
coBeplleHns aAMMHUCTPATUBHOIO NMpaBOHapyLIEeHUS ;

- Ha AO/MKHOCTHbIX UL B pa3sMepe OT AeCATU TbiCAY A0 ABaauaTh Tbicad pybnen c
KOH(pUCKaLMen KoHTpadaKTHbIX 3K3eMNIspoB Npou3BeaeHMn U (OoHOrpamMMm, a Takxke
MaTepuanoB 1 obopyaoBaHMs, MCNOAb3YyeMbIX A1 UX BOCMPOU3BEAEHUS, U UHbIX OpYyAUNA
coBepLlleHns aAMUMHUCTPATUBHOIO NMpaBOHapYyLIEHUS ;

- Ha pUANYECKUX NuL B pa3Mepe OT TpUAUaTU TbICAY A0 COpoOKa Thicay pybnen ¢
KOH(pUCKaumen KoHTpadaKTHbIX 3K3eMNIspoB Npou3BeaeHMn U (OoHOrpamMMm, a TakKxke
MaTepuanoB 1 obopyaoBaHMS, NCNONb3YyeMbIX A1 UX BOCMPOU3BEAEHUS, U UHbIX OpYyAUNA
coBepleHns aAMMHUCTPATUBHOIO NMpaBOHapYyLLEHUS.

CybbekTnBHass CTOpOHa MpaBOHApyLWeHUs XapakTepusyeTcsa BUMHOW B dopMe
yMbICna.

B cootBetctBUM € nmcbMoM OTC oT 29 wuwoHa 2007 r. N 01-06/24387 "O
HanpaBfieHUN MeToAMYECKMX peKkoMeHaaumn" OCHOBHbIMM crnocobaMm CcoBepLUEHUS
npaBoHapyLweHus B o6nactm BocnpounsseneHns (oHOrpaMm SBnsOTCS

- danbcndunkauyma (nogaenka noa WMAEHTUYHOCTb), YTO NoApa3yMeBaeT MOJIHoe
noBTOpeHne opurnHana. lupaTckue KoUMW M UX YMNaKoBKA BHELWHE MpaKTU4eckKn He
oTnmM4yaeTcss OT opurnHana. [lpyM 3TOM BOCMPOU3BOAATCS TaKXe TOBapHble 3HaKW,
ronorpaduyeckme Hakenkn, npoyme CUMBOJIbI OPUrMHaANBHOIo ToBapa;

- MOHTaX, TO eCTb KOMbuHauus pasnnyHblXx QOHOrpaMM B HECBOWCTBEHHOM

opuUrnHany nocneagoBaTtesibHOCTHN, HO C COXpaHEHNEM OPUTMHATbHbIX Ha3BaHWi;



- KOMMUASAUMSA, TO eCTb KOMMNOHOBKa (hparMeHTOB OpUruMHanbHbiX oHorpamm 6e3
COXpPaHEHMS OpUrMHAaIbHbIX Ha3BaHWUN;

- 6yTnerepcTtBo, TO eCTb HesierasibHasi 3anucb WCMOSIHEHUA My3blKasbHOMO
npousseaeHns. Hanpumep, 3anucb KoHuepTa 6e3 paspelweHnss GupMbl 3BYKO3anucu c
NOMOLLbI TAaHO NMPOHECEHHOW 3BYKO3anucbiBatoLWen annapaTypsbl.

K AencTBusiM, HapylalowmM aBTOPCKME N CMeXHble npaBa, 4. 1 cT. 7.12 oTHoCuT
BBO3, MpoAaxy, cAadyy B NpoKaT WM MHOE He3aKOHHOE MCMOoSib30BaHME 3K3eMMAspoB
npousseaeHnn wunnm @QOHOrpamMMm B UeNsX W3BMeYeHUs p[oxoda B Caydasax, ecnu
3K3eMnspbl NpousseaeHn nnm GoHorpaMM sBNSOTCA KOHTpadaKTHbIMMU.

C yuyetoM nonoxeHumn ct. 11 TMK P® noa BBo30oM B Poccuickyto ®denepaumio
NPUMEHUTENIbHO K Aucno3mumm 4. 1 cT. 7.12 KoAll PO 3Kk3eMnnspoB Mpou3BeAeHUn U
doHOrpamM,  ABASAKOWKMXCA  KOHTpadakTHbIMKM,  creayeT noHuMaTb  (akTuyeckoe
nepeceyeHne TakMMW TOBapaMuM TaMOXEHHOMW TrpaHuMubl W BCe Nocneayrowue,
npeanycMmoTpeHHble TK PO aenctemsa ¢ ak3eMnisipaMun nponssegeHnn n oHorpamm, 4o ux
BbIMyCKa TaMOXEHHbIMWU OpraHaMu.

B kauvecTtBe pokaszaTenbCTB KOHTpadakKTHOCTM ayamo- M BUAEONPOAYKUWMK Cyabl
NPUHMMAOT NUCbMa U MeToAMYecKkue pekoMeHZauum POCCUMCKOM aHTUMMPAaTCKOWN
opraHmsaumm (PAMO), cornacHo KOTOpbIM ayauvoBu3yalibHble MNpOU3BeAEeHUS Ha
ONTUYECKUX HOCUTENSIX C 3anncbio 6onee ogHOro usbMa ABASIOTCA KOHTpadaKTHbIMU.

K npu3HakaM KOHTpaaKTHOCTM ayaMOBU3yasibHbIX MNpPOU3BEAEHUNM  MOryT
OTHOCUTbCS:

- OTCYTCTBME MapKMpOBKW, coAepXXalleh HauMMeHOBaHWe NuueH3nata M Homepa
NULEH3MM Ha Kopnyce ayaAno- Ui BUAeOoKacCeTbl, Ha Kopnyce (3aWMTHOM KOXYXe) NHOIro
MarHUTHOrO WM HEMArHWTHOrO HOCUTENS, @ TakKXe Ha BHYTPEHHEM KOJibLe ONTUYecKoro
AVNCKa BOKPYr YCTAHOBOYHOIMO OTBEPCTUS CO CTOPOHbI CHUTbIBAHUS.

[NaHHas nHdopmMauums HaHOCUTCS npuv N3roTOBAEHUN 3K3eMnasipoB
ayaumoBu3yasbHbIX MpousBeaeHnn U (OHOrpaMM B COOTBETCTBUM C [loNoOXeHneM o
JIMLEH3NPOBAHUN AesATeNbHOCTM MO BOCNpou3BeAeHUIO (M3roTOBSIEHMIO 3K3eMMNISpoB)
ayamoBu3yanbHbIX MpousBeaeHMn wn @GoHorpamMM Ha bbiX BuMaax HocuUTenen,
yTBepXxaeHHbIM lMocTtaHoBneHneM lNpasutenbctBa Poccunckon deanepaumm ot 28 anpens
2006 r. N 252;

- HanuMuuMe Ha OAHOM ONTMYEeCKOM HocuTene AByX W bonee dwunbMos
(ayamosusyanbHble npounsseneHnsa B ¢dopmate DVD B rpaxxaaHCKuin ob0opoT BbIMyCKAKOTCS
no oAHOMY WNbMY Ha KaXAOM AUCKE), a TakKXe Hanuume Ha Aaucke @GuibMos,

odunumManbHbIN BbIMYCK KOTOPbIX TONbKO nNiaHmpyeTtcs (no nHopmauum PAMO);



- OTCYTCTBME [OOKYMeHTOB (JoroBopa c npasoobnagateneMm, nuMUEH3UM oOpraHa
KONINEKTUBHOro Yyrnpas/fieHMs aBTOPCKMMW U CMEXHbIMWM MpaBamMu), NpeaoCcTaBASOWMX
NnpaBo MCMNO/b30BaTb ayAn0OBMU3yalbHble NPOM3BEAEHNS MyTEM UX PACMPOCTPaHEHUS ;

- [ABYCTOpPOHHME HOCUTeNn (CKIeeHHble Mexay Ccobon CcTaHAapTHble KOMMNAKT-
OWCKWN), TMOCKONIbKY Takas npoayKums He Bbinyckaetcs B Poccum mn 3a pybexom,
OTCYTCTBYET Kakas-nmbo TexHnyeckas AOKyMeHTaums Ha Ux U3rotToBneHune;

- Ha nonurpadumnyeckoM odopMSIEHNN OTCYTCTBYIOT AaHHble O npaBoobnaparene,
npoussoauTene (M3rotosuTesnie) Ha Tepputopumn Poccunckomn degepauum;

- JINUEH3MS Ha HOCUTeNne He COOTBETCTBYET JIMUEH3UMM Ha nonurpadumyeckom
odopMneHmnu;

- TOBap MepeBO3UTCA HaBanOM WIM B pPa3yKOMMNEKTOBaHHOM Buae (KOMNaKT-
OVCKN, BUWAeo-, ayamoKacceTbl U 4p.);

- KOMMAaKT-AWCKW, HAHWU3aAHHble Ha CTepXeHb, He3anucCaHHble MaTepuanbHble
HOCUTENN;

- KOMMaKT-AMCKW, ayaumoKacceTbl, BuaeokacceTbl 6e3 yKas3aHUs MapKUPOBKM,
cogepxaller HaMMeHOBaHWE NuUeH3MaTa M HOMepa JIMLEH3UM Ha Kopryce ayauo- Wam
BMAEOoKacceTbl, Ha Koprnyce (3alMTHOM KOXYXe) MHOr0 MarHWTHOrO WM HeMarHUTHOro
HOCUTENS, @ TakKXe Ha BHYTPEHHEM KOJibLe ONTUYEeCKOro AMCKa BOKPYr YCTaHOBOYHOIMO
OTBEpPCTMS CO CTOPOHbI CUUTBLIBAHUSA;

- MarHMTHas NeHTa n Kopnyca Ans BnaeoKacceT NoCTaBASAKTCS pa3aesibHo;

- OTCYTCTBME [AaHHbIX O 3aK/JHYEHHbIX JIMUEH3NOHHbIX A0roBopax Mpu BBO3e
(BbIBO3€) NAPTUI MArHUTHbIX, ONTUYECKUX, MEXAHMYECKNX HOCUTENEN MHpOopMaUnn.

OnpepeneHne KOHTpadaKTHOCTU 3K3eMnaspa npousseaeHns unu GoHorpaMmmbl, a
paBHO BbISICHEHME BOMPOCa HE3aKOHHOCTU WCMONb30BaHMA O6BLEKTOB aBTOPCKUX WK
CMEXHbIX MpaB SBMASITCA BOMPOCaMM MNpPaBOBbIMU, pa3pelleHMe KOTOPbIX 3KCMEepPTHbIM
nytem Hegonyctumo. [lpy MOMOLWM 3SKCNEpPTU3bl BO3MOXHO YCTAaHOBWUTb MPU3HAKK
HECOOTBETCTBMSA MUCCNEeAYEMbIX 3K3EMMISAPOB TEXHUYECKUM XapakKTepuctukam (B TOM
yncne OTCYTCTBME TexXHUMYECKUX CpeacTB 3aluuTbl WAM WX nojaenka) neranbHoO
BbIMYCKaeMON NpoayKuMM C uenbio nocneaywowero ob6ocHOBaHMA dakTa HapylweHus
aBTOPCKUX Npas..

Mo pencteytowemy [K PO koHTpadakTHble 3K3eMnaspbl Npou3BeAeHUn U
¢doHOrpaMMm noanexart YHUUYTOXEHUI, B TOM 4ucne npu npekpaweHun paena o6
aAMUHUCTPATUBHOM MpaBoOHapyLUeHUN Cy[40M Ha CTaAuu ero pacCMOTPEHUS.

Jena 06 aAMUWHUCTPaATUBHLIX MpaBoHapyweHusx no c1. 7.12 KoAl PO
paccmatpuBatoTca  cyabsamm  (ct. 23.1 KoAll P®) Ha OCHOBaHMM NpPOTOKONOB,

COCTaBJ/IEHHbIX AO/HKHOCTHBIMW NIMLI@MM OpPraHoOB BHYTpeHHuX aen (Munuumm) (n. 1 4. 2



cT. 28.3 KoAll P®), a no 4. 1 gaHHOM CTaTbM - TaKXe TaMOXeHHbIX opraHoB (nN. 12 4. 2
CT. 28.3 KOAIl P®). Tak, B 2006 rogy TaMoXXeHHbIMM opraHamm no 4. 1 ct. 7.12 KoAll PO
6b110 BO36YXAeHO 226 gen 06 agMUHUCTPATMBHbLIX MpaBOHapyweHUsX. Ha3HaudeHbl
HakasaHua no 144 pgenaMm, npekpaweHo 26, 4yto coctaBnsetr 11% oT KonuMyecTsa
BO36YyXAEHHbIX Aen 06 aAMUHUCTPATMBHbLIX NpaBoHapyweHusx (cM. nucemo ®TC Poccuu
oT 28 Mmaga 2007 r. N 01-06/19861 "O npakTuke npumeHeHus cyaamm 4. 1 ct. 7.12 KoATll
Poccuun").

NMpeamMeTaMn aAMUHUCTPATMBHbIX NPaBOHApPYLUEHUN SBASIOTCA KOHTpadaKTHbIe:

- DK3eMMNAspbl NpoU3BEeAEHNIN NUTepaTypbl, HAYKNU, UCKYCCTBA;

- 3K3eMnAspbl GOHOrpamMM.

K opyavsm coBeplieHMS aAMWUHUCTPATUBHOrO MNpaBOHapYyLUEeHUS OTHOCSAT B TOM
yucne MaTtepumanbl U obopypoBaHue, uCNonb3yeMble  ANS BOCMNpPOM3BeAEeHUS
KOHTpadaKTHbIX 3K3eMNAspoB NponsseaseHnin u hoHorpamm.

B cnyyae, koraa He3akKOHHOE MCMNOoJSib30BaHMe aBTOPCKOro rnpasBa WM CMEXHbIX
npaB coBepllaeTcd B KpPynHOM pa3Mmepe, T.e. €eC/lINW CTOMMOCTb 3K3eMNspoB
npomnsseaeHnin nnn GoHorpamMm npeBsbilAET NATbAECAT ThicAY pybnen, npaBoHapylueHne
B/ie4YeT YrosIOBHYIO OTBETCTBEHHOCTb, MpefyCcMOTpeHHYl cT. 146 YK P®. llpu 3TOM
BO3MOX>HA COBOKYMHOCTb MpPecTynaeHun, npeaycMoTpeHHbIX CT. cT. 171, 180, 188, 242,
327 YK PO.

YcTaHaBnmBas nMpu3HaAKM KPYMNnHOro wunam ocobo KpynHOro pasMepa [AesiHWi,
npeaycMoOTpeHHbIX 4. 4. 2 n 3 cT. 146 YK PO, cneayer umcxoamTb M3 PO3HUYHOWN
CTOMMOCTU OPUTMHANbHbIX (TULEH3MOHHbIX) 3K3eMMAsSpoB NpousBeaeHn nnmn goHorpamm
Ha MOMEHT COBeplleHUs MpecTynaeHusa, ncxoas npum 3TOM M3 UX KOMYECTBa, BKOYas
KOMuu npoussefseHnit nnn oHorpaMm, npuHagnexalwmx pasamyHbiM npasoobnagatensm.

Mpn HeobXxoAMMOCTN CTOMMOCTb KOHTPaMaKTHbIX 3K3eMMNASpoB MNPOU3BeAEHUA UK
¢doHOrpamM, a Takxe CTOMMOCTb MpaB Ha WMCNOJSIb30BaHMEe O06BEKTOB WHTENNEKTYyasibHOM
COB6CTBEHHOCTU MOXeET bbITb YCTaHOBMEHA MNyTeEM MNpoBeAeHus 3KcnepTusbl (HanpuMmep, B
cny4asix, Korga nx CTOMMOCTb elle He onpeaeneHa rnpasoobnagarenem).

He MoOryT pacueHuBaTbCs KaK HanuMume AOCTaTOYHbIX AaHHbIX, YKa3blBalOLWMX Ha
cobblTe aAMUHUCTPATMBHOIO NMpaBOHapYyLUEeHUs, NpeaycMOTpeHHoro 4. 1 cT. 7.12 KoAlrll
P®, Takme obcTtosaTenbCcTBa, Kak:

- NpUCyTCTBME Ha O6Hapy>XeHHbIX Ha BHYTpPeHHeM pblHKe Poccuiickon depepauunm
ToBapax (HanpuMmep, Ha KOMMNaKT-AWUCKax) HaANMUCen Ha aHrMNCKOM s3bike (Ha pyCCKOM
A3blKe HAAMNUCKU OTCYTCTBYIOT);

- HanM4yMe cBeAeHUN O BbISiB/IEHHbIX 06beKkTaX aBTOPCKOro npaBa M CMeXHbIX MpaB

B TAaMOXXEHHOM peecTpe 06BLEKTOB MHTENNeKTyanbHOM cobCcTBeHHOCTM NMbO B peecTpe



MunHUCTEpCTBa KynbTypbl M MacCoOBbIX KOMMYHuKauuMin Poccuickon depepaunm, KoTopoe
BeAeT peecTp NuueH3mnatoB, 6e3 ycTaHoBNeHUS aKTa He3ak/4yeHUs aBTOPOM Wn
obnapateneM CMeXHbIX MNpaB C KOHKPETHbIM JIMLOM COrnaweHnss Ha MCNosb30BaHue
nocnegHUM 06bEKTOB aBTOPCKMX U CMEXHbIX Npas;

- 3asBneHMe aBTopa wAM obnagaTtens CMeXHblX MNpaB O TMpUBJIEYEHUN K
aAMUHUCTPATUBHOMN OTBETCTBEHHOCTUM KOHKPEeTHOro nuua (6e3 nposeaeHUsi Haanexawemn
NpoBepKM MNOCTYNUBLUEN MHPOPMAUMM Ha NpeaMeT yCTaHOBNeHUs dakTa nepemelleHus
TOBApOB Yepe3 TaMOXXEHHY0 rpaHuuy Poccuimnckon depgepaumm).

B uensax peweHunss BoMpoca O TOM, SABASETCA JIM 3K3eMNAsap nNpousBeneHus
KOHTpadaKTHbIM, HeobxoaMMO oueHuBaTb Bce dakTuyeckne obcrtoaTenbCcTBa Aena, B
YaCTHOCTMU:

- obcTosATENbCTBA M WUCTOYHMK NpuobpeTeHns NMLOM YyKa3aHHOro 3K3eMmnnspa,
NnpaBOBble OCHOBAHWUSA €ro MMNopTa, NpoAaxu n ap.;

- Haluuyme porosBopa O nepepadvye (NpenocTaBneHWM) nMpaBa MNoOb30BaHUS
(HanpuMep, aBTOPCKOro WAM JIMLEH3WMOHHOro A0oroBopa C aBTOpoM unm obnapatenem
CMeXHbIX npas);

- COOTBETCTBME Ob6CTOATENbCTB MCMOSIb30BaHMUSA MPOU3BEAEHUS YCIOBUSAM 3TOrO
Aorosopa (BbinsaTa BO3HArpa)xaeHusi, TMpax u 1.4.);

- 3aKJ/II0YEHME IKCNepTU3bl N3bATONO0 SK3EMMNISApa NPOU3BEAEHMS.

Mocne cocTtaBneHuss npoTtokosna 06 aAMWHUCTPAaTUBHOM MpaBOHapPYyLUEHUWU, B
cooTtBeTcTBMM CcO CT. 23.1 KOAIl P®, npoTtokon v Mmatepuanbl Aena B TeYeHUe CYTOK
HanpaBnAKTCA ANS paCCMOTPEHUs B Cyabl o6Len Ipucankumu.

MpuBnevyeHne nuua K agMUHUCTPATUBHOWM OTBETCTBEHHOCTU 3@ MCMOJSIb30BaHMe
KOHTpadakTHOM MpoAYyKUMM He UCKAK4YaeT BO3MOXHOCTb MNpUBAEYeHUs ero K

rpa)AaHCKOW OTBETCTBEHHOCTU 33 3TO XXe MpaBoHapyLLUeHMe.

5.6. YronoeHas oTBETCTBEHHOCTb 3@ HapylueHune

dBTOPCKUX N CMEXHbIX NpaB

Bonpocbl, cCBfI3aHHble C OXpaHOM aBTOPCKUX U CMeXHbIX TrpaB, CerofHs
NPOAO/KAKT OCTaBaTbCsl aKTyalbHbIMW. BceM wu3BeCcTHO, 4TO B Poccum nuMpaTcTBO
pacnpoCcTpaHeHO MOBCEMECTHO M KYMWUTb OPUrMHAaNbHYKO MNPOAYKUMIO ropasfo CloXxHee,
yeM KOHTpadaKTHYIO.

Mo AaHHbIM  MPaBOOXPAHWUTENbHbIX W  KOHTPONMPYKOLWKMX OpraHoB, A0nNs
KOHTpadakTHOM NpoAYyKUMM Ha NOTPebUTENbCKOM pblIHKE MPOAO/IKAET YBEMYMBATLCS.

AKTUBHBIN PpOCT KoONM4yecTBa KOHTpadpakta obecneumBaroT npexae BCero camu



notpebutenun, cospawowme Cnpoc Ha KoHTpadakTHy npoaykuuto. OCHOoBHasi Macca
poccuncknx notpebutenen pacnonaraer HebonbwmnMn GUHAHCOBBLIMM CpeacTBaMMy,
KOTOpble He MO3BOSISAIT UMM MNOKyNnaTb OpPUruHasbHble ToBapbl. Kpome TOro, Kayecrtso
NMPaTCKOM NpoAYKLUMM 3a4acTyl0 HE HAMHOIMO XyXe OpuUruHana, Tak, eCnu HeT pasHuubl,
3a4yeM niaTuTb 6onbie?

B noHMMaHunM O6bLIYHOrO pPOCCUMUCKOrO noTpebuTtensa nupaTtckas npoaykKums
accounmpyeTcs npexae Bcero ¢ ayamo- n smaeonpoaykunen. OgHako cenyac nmMpaTcKyto
NPOAYKUMIO MOXHO BCTPeTUTb BO BCex cdepax noTpebutenbCKoro pbiHka (OT AeTCKUX
urpywek pao astomobunen). Ocobyio TpeBory npogoskaeT Bbi3biBaTb npobnema
danbcmpumnkaumm nekapCTBEHHbIX CpeacTs <74>.

<74> CM.: TlloctaHoBneHue T[lpe3manyma npasseHnss ToproBo-rMpoMbILIEHHOM
nanatel P® ot 24 pekabps 2003 r. N 36-6 "O npeanoxeHusax TMMN PO no
COBEpLEHCTBOBaHMIO Mep B cepe 60pbbbl € KOHTpadakTHOM U danbCUdULMPOBAHHOMN

npoaykunen".

Mpon3BoACTBO M peanu3auunsa KoHTpadakTHON U danbCndULMpOBaHHON MPOAYKLUNK
HEe TO/NbKO BpeaAT 340POBbI0 M YrpoXaktT XU3HW noTpebutenen, HO M NpeacTaBnsaloT
CepbE3HYI0 Yrpo3y 3KOHOMMYECKOoW 6e3onacHoCcTn Poccuu.

Toprosble ybbITKM POCCUM B CBSA3M C HapyLEHUSAMU aBTOPCKUX MpaB, N0 HEKOTOPbIM
oueHkaM, cocTtasnsaT okono 1 mnpa. gonn. CWA B roa, B TOM 4ucie B cdepe
BnaeobusHeca no 600 mnH. gonn. CWA. B obwem obbeme ToOBapoB Ha pblHKe Poccun Ha
nupaTckyto npoaykumio npuxoautca 70% B cdhepe nonurpadmm v KHUronsaaTenbCTBa,
80% - B cdepe BupgeobmsHeca (CM. WMWHPOpMAUMOHHOE MUCbMO [eHepanbHOMU
npokypatypbl P® ot 30 mapta 2001 r. N 36-15-01 "O npakTuke npuMeHeHus
3aKoHOAATeNnbCTBa NO  3aWuTe  UHTeNNeKTyasbHOM  COBCTBEHHOCTM,  COCTOSIHUMU
NMPOKYpPOPCKOro Hag3opa W Mepax no ycuneHuwo 60pbbbl C  NMpPaTCTBOM B
ayanosusyanbHon chepe").

Bce BbllecKasaHHOe CBUAETENbCTBYET O Heob6X0AMMOCTM MPUMEHEHUst CaMomn
XKEeCTKOM M3 BCeX BO3MOXHbIX Mep, nNpeayCMOTPEHHbIX 3aKOHOAATeNnbCTBOM, 3a
HapyLweHUs aBTOPCKNX U CMEXHbIX MpaB - YroJIOBHOW OTBETCTBEHHOCTMW.

3a nocaraTtenibCTBO Ha aBTOPCKME U CMeXHble npaBa YrosioBHasi OTBETCTBEHHOCTb
ycTaHoBneHa cT. 146 YK P®. 3akoHopaTtesib OTHOCUT AAaHHOE AesiHWEe K MPecCTYrJIeHUSM
NPOTUB KOHCTUTYLMOHHbIX NpaB U cBo6oa YenoBeka M rpaxxaaHuHa.

B cootBeTcTtBuMM C 4. 1 cT. 146 YK PO, HapylweHneM aBTOPCKUX U CMEXHbIX MpaB

ABNSIETCS MPUCBOEHME aBTopCcTBa (nsarvaTt), eclu 3TO AessHUE NPUYUHUIO KPYMHbIN



ywep6b aBTopy uaM MHOMY npaBoobnagartento. ITO AesAHWE Haka3blBaeTcs wTpadom B
pa3Mepe A0 ABYXCOT TbiCAY pybnen nnun B pasmepe 3apaboTHOW nnaTbl UAM MHOMO A0X0oAad
OCYXAEHHOro 3a nepuoj A0 BoceMHaauaTn mecsiueB, nMbo obszaTenbHbIMM paboTaMu Ha
CPOK OT CTa BOCbMMAECATU A0 ABYXCOT COpOKa 4yacos, IM60 apecToM Ha CpoOK OT Tpex A0
wectn mecsues (4. 1 cT. 146 YK PO).

@®aKT HapylweHus aBTOPCKMX MNpaB MyTeM MNpPUCBOEHMs aBTopcTBa (nnarmarta),
npeaycMoTpeHHbi 4. 1 cT. 146 YK PO, MOXeT COCTOSATb B 06bsABAeHUM cebss aBTOpPOM
YY>KOro npou3BeAeHus, BbIMyCKe 4yXoro npousseaeHus (B MONHOM obbeMe unm
4aCTM4YHO) No4 CBOUM MMEHEeM, n3haHuM noa CBOMM MMEHEM Npou3BeaeHUsi, CO34aHHOro B
COABTOPCTBE C APYrMMU NnuamMn, 6e3 ykasaHusg nx MMeHu.

Yactb 2 cT. 146 YK PO npeaycMatpumBaeT YroJsIOBHYKO OTBETCTBEHHOCTb 3a
HEe3aKOHHOEe WUCMoJib30BaHMe 06bEeKTOB aBTOPCKOro npasa WAM CMeXHbIX NpasB, a paBHO
npuobpeteHne, XxpaHeHue, NepeBo3KY KOHTpadaKTHbIX 3K3eMMNISapoB Npou3BeaeHUn Uiu
¢doHorpamm B UuUensax cbbiTa, coBeplweHHble B KPYNHOM pa3Mmepe. [laHHOoe pesiHue
Haka3blBaeTca wWTpadoM B pa3Mepe A0 ABYXCOT Tbicady pybnen wam B pasMepe
3apaboTHON nnaTbl MM MHOIFO A0X04A OCYXAEHHOro 3a nepuoa A0 BOCEMHAaaUATU
mMecaueB, Nmbo obgaszatenbHbiIMM paboTaMnm Ha CPOK OT CTa BOCbMMAECATUM A0 ABYXCOT
copoka u4acoB, nmMbo nuweHmem cBoboAbl Ha CpoK A0 ABYX net. Eciu pesaHus,
npeaycMoTpeHHble Y. 2 CT. 146 YK PO, coBeplueHbl rpynnon vy, rno npeaBaputesibHOMY
CroBOpy WAM OpraHM3oBaHHOWM rpynnon, B 0C060 KpynHOM pasmepe, ULUOM C
NCMONIb30BaHMEM CBOEro CiyXebHOoro nonoXxeHus, To 3TO BNe4yeT unweHue cesoboabl Ha
CpPOK A0 WecTn net co wrtpadoM B pa3Mepe A0 NATUCOT Tbicay pybnen unm B pasmepe
3apaboTHOM nnaTbl UM MHOIO A0X0A4A OCYXAEHHOro 3a nepwuoa Ao Tpex net nubo 6e3
TakoBoro (4. 3 cT. 146 YK PO). [lpn 3TOM YyKas3aHHble JAessHUSA MpU3HAKTCA
COBEpPLWEHHbIMW B KPYMHOM pa3Mepe, eCniM CTOMMOCTb 3K3eMMAspoB Npou3BeAeHUn Un
¢doHorpamm nmbo CTOMMOCTb MpaB Ha WMCMNONb30OBaHMe 06bEKTOB aBTOPCKOro rnpasa M
CMEeXHbIX MpaB MpeBbIWAT NATbAECAT Tbicad pybnein, a B 0cobo KpynHOM pasmepe -
ABECTU NATbAECAT ThbiCAY pybnen.

He3aKOHHbLIM SBNSETCS YMbIWIEHHOE WCMoNb30BaHMe O0O6beKTOB aBTOPCKUX U
CMEeXHbIX rMpaB, OCyWeCcTBAsseMOoe B HapyweHue rONIOXKEHUN  AeNCTBYloLero
3aKoHoaaTenbcTBa Poccurckon denepaumu.

YctaHaBnmeas akT HE3aKOHHOIM0 MCMNoSIb30BaHUSA 06BHEKTOB aBTOPCKUX U CMEXHbIX
npas, Cy4 BbISAICHSET WM yKa3blBaeT B NPUroBope, KakMMU MMEHHO AeUCTBUAMKU Oblin
HapylweHbl npaBa aBTOPOB MNpPOU3BEAEHUN, WX  HaACNeQHUKOB, WCNOJSHUTENen,
npoussoauTenen goHorpamMmm, opraHmsaumi KabesnbHOro n 3(UPHOro BellaHus, a Takxe

WHbIX obnagaTtenemn aTux Npas.



TaknMu pencrteMaMM  MoOryt ObiTb coBeplaemble 6e3 cornacusi asTopa Wam
obnapartens CMexHbIX Nnpas:

- BocnpousBeaeHne (M3roToBfEHME OAHOro WAM  HECKOSIbKUX 3K3eMrasipoB
npousseaeHns nnbo ero yactm B nwbon mMatepmanbHon ¢dopme, B TOM 4uC/ie 3anucb
npousseaeHns nnm GoHorpaMmbl B NaMatb OBM, Ha XKeCcTKuUn AUCK KOMMNbOTEpaA);

- Npoja)a, caada B NpoKaT 3K3eMMnAspoB NpoussBeaeHni nnm oHorpamMm;

- Ny6AMYHBIN NoKa3 nnm NnybamyHoe UCrosIHeEHNE NPon3BeaEeHNS ;

- obHapomoBaHne npousBeaeHun, ¢GHOHOrpaMmMm, MCNOSHEHUA, MNOCTAHOBOK ANs
BceobLlero ceegeHns nocpeacTtBoM mMx rnepegayn no paano unuv tenesnaeHuio (nepesaya
B a¢up);

- pacnpocTtpaHeHune B ceTu NHTepHeT;

- nepeBoj Npou3BeaeHuns ;

- nepepabotka npousBeaeHus, nepepabotka dOHOrpammbl, MoaudukKaumns
nporpamMmmbl ansg 3BM mnun 6a3bl AaHHbIX;

- WHble AOeNcTBusl, coBeplleHHble 6e3 odopMNeHnss B COOTBETCTBMM C 3aKOHOM
aorosopa nmbo cornaiwueHus.

JK3eMnngapbl NpousBeaeHnin unu (GOHOrpaMM CUYMUTAKOTCA KOHTpadaKTHbIMKU, eCcnun
N3roToB/IEHME, pacrnpoCTpaHeHne UAN UHOE UX WUCMOJSIb30BaHME, a pPaBHO WUMMNOPT Takux
3K3eMMNISpOB HapyllaeT aBTOPCKME U CMeXHble fnpaBa, OXpaHseMble B COOTBETCTBUU C
3aKoHoAaTenbCTBOM Poccuimckonm depepaumnm <75>.

<75> CM.: lMNocTtaHosneHue lNneHyma BepxoBHoro Cypa P® ot 26 anpena 2007 r.
N 14 "O npakTuke pacCMOTPEHUs CyAaMWU YrosioBHbIX Aen O HapyleHUU aBTOPCKUX,
CMeXHbIX, n3obpetaTtenbCKNX U MaTeHTHbIX NpaB, @ TakXke 0 HE3AaKOHHOM WUCMOJ1Ib30BaHUMU

TOBApHOro 3Haka".

Mpwn peweHMn BoMpoca O TOM, SBASIETCA /N 3K3EMNNSP MPOU3BEAEHUS

KOHTpadaKTHbIM, YUUTbIBAOTCS BCe dhakTnyeckme ob6CcToATenbCTBa Aesa, B TOM YUChe:

obcToATENbCTBA N UCTOUYHMK NpUOBpeTeHns INLOM KOHTpadaKTHOro aK3eMnispa;

npaBoBbl€ OCHOBaAHUA €ro n3rotToBs1€HNA Nan MMMNopTa,

Hann4yme aorosopa O nepegade (NpeaocTaBieHUN) NMpaBa NOb30BaHUS;
- COOTBETCTBME O0OOCTOATENbCTB WCMOSIb30BAHUA MNPOU3BEAEHUS YCIOBUSM 3TOrO
AoroBopa (Bbinaata BO3HArpaXaeHusl, TMpax v 1.4.);

- 3dKJ/TIO4YEHUNE 3KCNEPTU3bI U3BATOINO 3K3EMIJIAPa NpOU3BEAEHNA.



Ncxoasa ms amcnosmuum 4. 2 cT. 146 YK PO yrosioBHasi OTBETCTBEHHOCTb HacTyrnaetr
3a npuobpeTeHne, XpaHeHue, nepeBO3KY KOHTpadaKTHbIX IK3EMMNSAPOB MPOM3BEAEHUN
nnn coHorpamm.

MpnobpeTteHne KOHTpadaKTHbIX 3K3eMMNASpOB MpousBeaeHun wunu @GOoHorpamm
COCTOMT B WX MNOAy4YeHUM NMUOoM B pe3ynbtaTe nbon caenku no nepegade npasa
COBCTBEHHOCTU, XO3SMCTBEHHOIro BeAeHUs UM OnepaTMBHOIO yrnpasneHus (HanpuMep, B
pesynbraTte Kynauv-npoga)xku, MeHbl NmMbo npu nosydyeHUM yKasaHHbIX MpeaMeToB B
KayecTBe BO3HarpakaeHusi 3a npoaeniaHHyr paboTy, OKasaHHYyK YCAyry uam Kak
cpeAacTBa UCMONHEHNSA AONTOBbIX 0653aTeNnbCTB).

Moa XpaHeHMeM KOHTpadaKTHbIX 3K3eEMMNNSAPOB MNpou3BeAeHUM WU (POHOrpamm
cneayer noHMMaTtb tobble yMbllWAEHHble AEeNCTBUSA, CBsI3aHHble C (aKTUYeCKUM UuX
BnageHueMm (Ha cknage, B MecTax TOpProBaW, M3roTOB/IEHUS WAWM MpoKaTa, B XWUAULLE,
TaHWKe N T.M.).

Moa nepeBO3KOM MOHMMAETCS YMbIW/IEHHOE WX MepeMelieHue nbbiM BMAOM
TpaHcnopTa M3 OAHOr0 MecCTa HaxXOXAEeHWs B ApYyroe, B TOM yucie B npeaenax oO4HOro u
TOro XKe HaceneHHOro NyHkKTa.

3a YyKasaHHble [esiHUs YrosioBHAs OTBETCTBEHHOCTb HaCTynaeT, eCc/iM OHU
coBepuweHbl B uenax cbbita. CObIT KOHTpadaKTHbIX 3K3eMMNASpOB MPOM3BEAEHUN WU
¢doHOrpaMMm 3aki4aeTcd B WX  YMbIWIEHHOM BO3Me3gHOM win  6e3Bo3Me34HOM
npenocraBieHnn apyrmm nuuam nobeiM cnocobom (Hanpumep, NyTem Npoaaxwu, npokara,
6becnnaTHOro pacnpocTpaHeHMss B  pek/NlaMHbIX Uensx, AapeHusi, pa3MeleHus
npousseaeHnit B cetn NHTepHeT). Hannume y nuua uenm cbbita MOXET NOATBEPXAATbCS,
B YACTHOCTWU, HaXoXAEHUEM M3bATbIX KOHTpadaKTHbIX 3K3eMMAspoB B TOProBbiX MecTax,
NyHKTaxX npokaTa, Ha ckiagax u T.n., KOIMYeCTBOM yKa3aHHbIX NpeaMeTosB.

JeaHuda, npeaycMoTpeHHble 4. 4. 2 U 3 cT. 146 YK PO, cuntaroTcd OKOHYEHHbIMU
NPecTynieHnssMM C MOMEHTa COBEpPLIEHMS YKa3aHHbIX AeNCTBUM B KpynHoMm (ocobo
KpynHOM) pa3Mepe, He3aBUCUMMO OT HacCTynneHus NpecTynHbIX MOoCcneacTBum B BuAe
dakTnyeckoro npuumHeHmsa yuwepba npasoobnagatento (cM. locTtaHoBneHune [lneHyMa
BepxoBHoro Cyaa P® ot 26 anpensa 2007 r. N 14 "O npakTuke pacCMOTpPEHMs CcyaaMu
YFOMIOBHbIX Aesl O HapylleHUM aBTOPCKUX, CMeXHbIX, M30bpeTaTenbCKMX M MNATEHTHbIX
npas, a TakXXe 0 He3aKOHHOM UCMOJIb30BaHWUM TOBApPHOro 3Haka").

Mpn peweHnn BOMpoCa O BMHOBHOCTM /NMUA B COBEPLUEHUUM MpecTynjeHus,
npeaycMoTpeHHoro cT. 146 YK P®, cya yctaHaBnuBaeT (akT HapylleHUs 3TUM JIMLOM
aBTOPCKUX WIN CMEXHbIX MpaB W yKa3blBaeT B MPUroBope, Kakoe npaBO aBTopa Waun
nHoro npasoobnagartens, oxpaHsemMoe Kakoh MMeHHO cTaTbeln paXkagaHcKoro kogekca PO

6bI/10 HapylWeHO B pe3ynbTaTe COBEpPLUEHUS MpecTynneHus. B Poccum yxe cnoxunacb



cynebHas npakTMka, B COOTBETCTBMM C KOTOPOW 3a MpecTyrnjeHusi, CBA3aHHble C
KOMMNbIOTEPHbIM  MUPATCTBOM,  MPUBNEKAT K  OTBETCTBEHHOCTU.  BONbLWMHCTBO
NpUBAEYEHHbIX K YrOSIOBHOW OTBETCTBEHHOCTU MPUrOBapuBalOTCA K AULWEHUIO cBoboabl,
OAHAKO CPOKM UX BeCbMa He3HauuTeNbHbl (B MpoueHTax K obuemMy UYncny OCyXAEHHbIX).
B cBS3M € 3TUM paboTHUKM NPOKYypaTypbl NpeanaratoT YBeMUYUTbL CPOKM 3@ NMPOM3BOACTBO
KoHTpadakTHOM npoaykuun ao 10 net n 6onee <76>.

<76> CM.: 3aMecTtuTenb eHNpoKypopa npeanoxun caxatb nupaTtoB Ha 10 net //
NenTa HoBocTen. 2006. 14 despans // http://lenta.ru/news/2006/02/14/claim.

Kak y)xe oTMeyanoCb paHee, aBTOPCKME W CMeXHble NnpaBa 3aluaroTcs Tpems
oTpacnsiMu npasa - YrosioBHbIM, aAMUHUCTPATUBHbLIM N FPaXKAAHCKUM.

MpvMeHeHMe OAHMX Mep OTBETCTBEHHOCTM 3@ WCMOJIb30BaHME KOHTpadaKTHOM
NPpOAYKUMMN He UCKAKYAEeT BO3MOXHOCTM TMPUMEHEHUS K HapywuTento Apyrux mep
OTBETCTBEHHOCTW. [JaHHbI BbIBOA4 OCHOBAH Ha MaTepuanax npakTUKU.

MpaBoobnagatenb obpatuncs B apbuTpaxHbl Cy4 C UCKOM K MHAMBUAYASIbHOMY
npeanpuHUMaTeNnio O B3bICKAHUM KOMMNEHCAUMM 3a HapylleHuMe UCKIKYUTENbHOro rnpasa
Ha nporpammbl ana DBM. B obocHOBaHWe 3asiBfieHHbIX TpeboBaHWM MUCTel yKasan, 4To
COTPYOHUKaMM ynpaBneHUs BHYTPEHHUX JAen npoBeAeHa KOHTPOJSibHAs 3aKynka B
KOMMbIOTEPHOM CasioHe, NpUHaafexalleM OTBETUNKY.

MpoBepKON YCTaHOBMEHO, 4YTO Ha KOMMbKTEPAX, peanmn3yeMblX OTBETUYMKOM,
yCTaHoBNeHbl KOHTpadakTHble Konuu nporpamMmMm ans 2BM, npaBa Ha KoTopble
npuHaanexat uctuy. OTBETYMK NPOTUB YAOBSIETBOPEHUS MCKA BO3paxkasl CO CCbISIKOW Ha
npekpaweHue yrosoBHOro Aena, Bo36yXAeHHOro B CBSA3W C BbISIB/IEHHbIM HapylUeHWEM
aBTOPCKUX Npas..

Cyn OTKNOHMN [0BOA4 OTBETUYMKA, YKasaB, YTO 3a HapylleHue aBTOPCKMX MpaB
MoXeT ObiTb MpMMEHeHa KaK yrosioBHas WM aAMUHUCTPATUBHASA, TaK M IPa)KAaHCKO-
npasBoBasl  OTBETCTBEHHOCTb. HenpueBneyeHne  OTBETUYMKA K  YFOJIOBHOM WM
aAMUHUCTPATUBHOM OTBETCTBEHHOCTM caMo no cebe He o0O3HayaeT HEBO3MOXHOCTU
NPUMEHEHUS K HEMY Mep rpa)AaHCKO-NpaBOBOW OTBETCTBEHHOCTMW.

NocTaHoBNneHWe O rpekpaweHun YrosoBHOro pJdena camo no cebe He
cBuaeTenbcTByeT 06 OTCYTCTBUMM HapyLlUeHUs SIMLOM aBTOPCKMX MpaB, MOCKOJIbKY COCTaB
rpa>kaaHCKO-NpaBoOBOro AennKTa oTAnyaeTtcs oT cocTaBa NpecTynneHus,
npenycMoTpeHHoro ct. 146 YK PO,

B cBs3M € TeM 4yTO haKT pacnpoCTpaHeHUs OTBETYMKOM KOHTpadaKTHOM NMpoayKuUum

yCTaHOBNEH, CyA YAOBNETBOPUA 3asiBfieHHoe TpeboBaHmne <77>.



<77> WHdopMaunoHHoe nucbMo lMpesunamnyma BAC PO ot 13 gekabpsa 2007 r. N
122 "O630p nNpaKTUKM pacCcMOTpeHUs apbuTpaxHbIMKM cCyaamMum nAen, CBSA3aHHbIX C
NnpuUMeHeHWeM 3aKoHoaaTenbcTBa 06 MHTennekTyanbHon cobctBeHHocTn" // BecTHmuk BAC
P®. 2008. N 2.

KpaTkune BbIBOAbI:

- aBTOPCKME M CMEeXHble NpaBa 3awmwatoTcs B Poccmn Tpems oTpacnsiMy npasa -
YrONOBHbIM, AMUHUCTPATMBHbBIM N FPa>XAaHCKUM;

- aBTOPCKME U CMeXHble npaBa No CBOEW npupoae SABASKTCA CYObeKTUBHbIMU
rpaxgaHCKMMmM  npaBamMu, UM WX 3aWwmMTa ocywectBnserca crnocobamm, KoTopble
NPUMEHSITCA Npu 3awmTte NbbiX CyObeKTUBHbLIX rpaxaaHckux npas (cT. 12 TK PO).
OoHako aBTOpPCKME W CMeXHble MnpaBa HeoOAHOPOAHbI MO CBOEW npupoae, uTo
obycnaBnuBaeT HanmMuume cneunanbHbiX COco60B 3alUnThI;

- ANS 3aWuTbl aBTOPCKUX npaB He TpebyeTca perncrpauuvm npousBeaeHUst Unm
cobnoaeHns Kakmux-1mbo nHbIX popManbHOCTEN;

- TK P® copepXuT psa NONOXEHUW, HanpaBfieHHbIX Ha YCWUIeHWe OXpaHbl
aBTOPCKMX MpaB. YKa3sblBalOTCA CNOcOobbl 3alMTbl JIMYHbIX HEUMYLLECTBEHHbIX npaB (CT.
1251) n cnocobbl 3aWunTbl UCKNOUYUTENBHbIX Npas (cT. 1252);

- Ha TpeboBaHMA, BbITEKAKOWME W3 HAPYLIEHUSA JINYHBbIX HEUMYLLEeCTBEHHbIX
aBTOPCKUX MpaB, HE pacnpoCTpaHaeTCca AeNCTBME MCKOBOW aAaBHOCTU (cT. 208 TK PO);

- HOBEJI/ION SIBNSIETCA YCTAHOB/IEHME BO3MOXHOCTU JIMKBMAAUMM MO pelleHnto cyaa
OpMANYECKOro nua U npekpaweHue permctpaunm MHAMBMAYANbHOO NpeanpuHuMaTens,
cosepuwawmx noaobHble HapyweHus (ct. 1253 MK PO);

- B rnaebl 06 aBTOPCKOM npasBe M O CMeXHbIX npasax (rnasbl 70, 71) BKAOYEHO
NONOXeHne O TOM, 4YTO Ha NpuHaanexawee aBTopy U WUCNOAHUTEN WCKIUYUTENbHOE

NnpaBo He A0MNyCKaeTcsa 06pallleHne B3bICKaHNS.
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